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STOCK MARKET STUDY 


Corporate Proxy Contests 


WEDNESDAY, JUNE 1, 1955 


Unrrep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 

The committee met, pursuant to call, in room 318, Senate Office 
Building, at 10:10 a. m., Senator Herbert H. Lehman (chairman of 
the subcommittee) presiding. 

Present: Senators Lehman and Fulbright. 

Also present : Senator Capehart. 

Also present: Robert A. Wallace, staff director of the committee. 

Senator Lenman. The hearing will come to order. 

I would like to read a brief statement explaining the reason and 
the procedure of these hearings. There will be a number of them. 

This subcommittee was directed by the full Banking and Currency 
Committee to conduct a special inquiry into the subject of proxy 
contests—the recent struggles that have taken place in and out of the 

ublic view for control of various corporate enterprises in the United 
States. 

This is one re Ba of the study which the Banking and Currency 
Committee is making of the stock market, pursuant to the committee’s 
own authorization voted in January of this year. A report on the 
first phase of that inquiry was issued on May 27, 1955. 

It is understood that other as of the broad area of stock market. 
operations will be gone into subsequently by this subcommittee or by 
the full committee, as the committee may decide. 

I now address myself to the present inquiry and I would like to 
make a brief statement in regard to it. 

First of all, 1 want to define the scope and nature of this present 
study. 

e have been instructed to conduct hearings on and to make a study 
of proxy contests, to the extent that the national interest is involved 
in these contests and to the extent that they reflect upon the sufficiency 
of laws and regulations which now exist to safeguard that national 
interest. 

The only Federal legislation we now have affecting proxy contests 
is contained in section 14 (a) and section 14 (b) of the Securities 
Exchange Act of 1934. I should like the record at this point to contain 
these two brief subsections. 
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(The sections referred to follow :) 


PROXIES 


Sec. 14. (a) It shall be unlawful for any person, by the use of the mails or 
by any means or instrumentality of interstate commerce or of any facility of 
any national securities exchange or otherwise to solicit or to permit the use of 
his name to solicit any proxy or consent or authorization in respect of any 
security (other than an exempted security) registered on any national securities 
exchange in contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the protection 
of investors. 

(b) It shall be unlawful for any member of a national securities exchange or 
any broker or dealer who transacts a business in securities through the medium 
of any such member to give a proxy, consent, or authorization in respect of 
any security registered on a national securities exchange and carried for the 
account of a customer in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the public interest or 
for the protection of investors. 


Senator Lenman. We have pending before this subcommittee S. 879, 
introduced by Senator Capehart, which is directly addressed to the 
subject of the inquiry which this subcommittee has been directed to 
make. We will insert the bill in the record, also the report of the 
SEC on S. 879. 


(The bill and report referred to follow :) 


(S. 879, 84th Cong., 1st sess.] 


A BILL To amend the Securities Exchange Act of 1934 to increase public disclosure of 
security ownership 


Be it enacted by the Senate and House of Representatives of the United States 
of. America in Congress assembled, That (a) subsection (a) of section 16 of the 
Securities Exchange Act of 1934 is amended by striking out the figure “10” in 
such subsection and inserting in lieu thereof the figure “5.” 

(b) Subsection (b) of section 16 of such Act is amended by striking out 
“such beneficial owner, director, or officer” where it first appears in such sub- 
section and inserting in lieu thereof “the beneficial owner of more than 10 per 
centum of any class of any equity security (other than an exempted security) 
which is registered on a national securities exchange, or by a director or officer of 
the issuer of such security.” 

(ec) Subsection (c) of section 16 of such Act is amended by striking out “such 
beneficial owner, director, or officer” and inserting in lieu thereof “beneficial 
owner of more than 10 per centum of any class of any equity security (other 
than an exempted security) which is registered on a national securities exchange, 
or any director or officer of the issuer of such security.” 





, Aprit 20, 1955. 
Re S. 879—A bill to amend the Securities Exchange Act of 1934 to increase 
public disclosure of security ownership. 


Hon. J. W. FULBRIGHT, 
Chairman, Committee on Banking and Currency, 
United States Senate, Washington 25, D. C. 


Dear SENATOR FuLBRIGHT: I enclose a memorandum commenting on §. 879. 
The memorandum has been submitted to the Bureau of the Budget for comment, 
and we have been advised that the views expressed therein are not inconsistent 
with the program of the President. 

Sincerely yours, 


Ratpxu H. DEMMLER, 
Chairman. 
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MEMORANDUM PREPARED BY OFFICE OF THE GENERAL COUNSEL ror REPLY To LeT- — 
TER FroM SENATE COMMITTEE ON BANKING AND CURRENCY RE S. 879, DAtrep Prs- 
RUARY 2, 1955 


S. 879, 84th Congress, would amend section 16 of the Securities Exchange 
Act of 1934 so as to require every person who owns beneficially more than 5 
percent of any class of any security which is registered on a national securities 
exchange to file reports of his securities holdings and transactions with the 
Securities and Exchange Commission. At present such a requirement extends 
to beneficial holders of more than 10 percent rather than to beneficial holders 
of more than 5 percent. The reporting requirements now apply, and would 
continue to apply, to officers and directors of such companies, irrespective of the 
size of their holdings. 

Section 16 (a) reports provide a measure of public disclosure as to the interest 
and changes in such interest of officers, directors and large stockholders of the 
equity securities of companies having securities registered on exchanges. As 
such they complement the disclosure requirements of sections 12 and 13 of the 
act. In addition, the reports under section 16 (a) serve as an aid in the enforce- 
ment of subsections (b) and (c) of section 16. For the purpose of preventing 
the unfair use of “inside” information, section 16 (b) provides for recovery 
by the corporation of short-term trading profits of its officers, directors and 10 
percent stockholders. Section 16 (c) prohibits short sales by such persons. 
The section 16 (a) reports provide the facts concerning such transactions which 
may afford a basis for action under section 16 (b) or 16 (c). 

While the bill would extend the reporting requirements of section 16 (a) to 
additional stockholders, it would not make any similar extension of the pro- 
visions of section 16 (b) for the recovery by the issuer of short-term trading 
profits or of the prohibitions of section 16 (¢c) against short selling. 

Disclosure of 5 percent ownership would serve to permit management or any 
other group to determine whether substantial beneficial holdings were being 
accumulated and the identity of beneficial owners accumulating them. The 
significance of this information would of course depend upon the facts and 
circumstances of each particular case. Under the existing statutory standards, 
it is possible for very substantial accumulations of holdings to be made by indi- 
viduals and groups of individuals without public disclosure of such accumula- 
tions because of the ability of single individuals to accumulate up to 10 percent 
without disclosure. As a result, instances have been known in which a group 
possessing 30 or 50 percent of the outstanding stock appeared at corporate 
meetings and revealed for the first time a concentration of ownership held by 
the group merely because each member could without prior public disclosure ac- 
cumulate within the present 10-percent limitation. To the extent that the per- 
centage is reduced, some additional light might possibly be thrown upon such 
activities. The amount of light which would be thrown is conjectural because 
considerable accumulation could be made within the 5-percent limitation and, 
moreover, considerable accumulation could be accomplished before the reports 
to the Commission were filed. In addition undisclosed accumulation by a group 
each member of which owned less than 5 percent would still be possible. 

Selection of the minimum point at which the reporting requirements of section 
16 (a) will come into play must necessarily be based on considerations of public 
interest, balancing all the factors involved, including the likelihood of benefit 
to investors and others, the burden to private parties, and the cost to the Gov- 
ernment. When the legislation was originally before the Congress in 1934, the 
House passed a bill that would have made the reporting requirement applicable 
to 5 percent stockholders; the Senate passed a bill limiting the requirement to 
10 percent stockholders ; and the conference committee followed the Senate bill 
in a respect. (See conference report, H. Rept. No. 1838, 73d Cong., 2d sess., 
p. 35. 

Adoption of the bill would result, of course, in some burden on the security 
holders affected by it and in some small increase in the Commission’s budgetary 
requirements. At present the great majority of the reports filed under section 
16 (a) are filed by persons who are officers or directors of companies having 
securities registered on a national securities exchange. Very few of such reports 
are filed by persons who are 10 percent stockholders but are not officers or 
directors. It is possible that there are substantial numbers of persons whosé 
holdings are just below the 10 percent mark, and if this should prove to be the 
case the bill would add significantly to the work of processing section 16 (a) 
reports. Although we have no basis for an accurate estimate, the foreseeable 
increase in workload would probably not require an appropriation of more than 
an additional $10,000 per year. 
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Senator Lenman. I propose that these hearings keep constantly in 
focus the legislative nature of this subcommittee. I hope that the 
witnesses who appear before us will comment on the pending legisla- 
tive proposals and make such other proposals for legislation, or other 
remedial! action, as seem to them desirable, or advise us if, in their 
judgment, no legislation, or other remedial action is necessary. 

We seek to establish whether the public interest is indeed being 
safeguarded, and when I say public interest I included the interest 
of the corporations themselves, the interests of the investing public, 
and the interests of the national economy and, hence, of the welfare of 
all of our citizens. 

It will be recalled that the terms of the Employment Act of 1946 
impose upon the Congress, as well as upon other branches of the 
Government, a mandate to maintain a watchful eye upon all factors 
and elements in our economy which may affect or involve the economy 
of this country. It is in part pursuant to these instructions that we 
are making this inquiry. 

This study is not intended to assess blame, to exculpate, to indict, 
or to accuse any faction in any proxy fight. It is not our purpose to 
establish who is in the right or who is in the wrong. It is our 
purpose to ascertain whether there are adequate safeguards, super- 
vision, and rules of fair play, whether by legislation, administrative 
rule, regulation, or self-policing, or by a combination of the three. 

I myself have no preconceived bias in any of the proxy contests. 
Indeed, I know very little more about them than what has appeared 
in the newspapers, and it is not our primary intention to rehash what 
has appeared in the press or to give a new and sensational fillip to the 
controversies that raged in the press. 

I would also like to say, speaking for myself, only, that neither do 
I have any preconception of or predisposition toward any of the bills 
which are before us or toward any of the proposals for legislation or 
administrative modification which have been put forward outside of 
Congress for remedying alleged abuses in this field. 

I would say, however, that we are approaching a problem of great 
pa which has received very little public study or attention. 

refer to the problem of corporate democracy. Moreover, the impact 
which the t corporations and other great economic enterprises 
have upon this country is beyond calculation. 

In the course of the stock-market hearings, Mr. Keith Funston, 
president of the New York Stock Exchange, said that those corpora- 
tions listed on that exchange—the New York Stock Exchange—had a 
total of 10 million employees. Add those who are employed by cor- 
porations listed on other exchanges and by those not li at all and 
you have the heart of the American economy. 

In recent es the ownership of these corporations—the equity 
ownership, that is—has become more and more widespread. Mr. 
Funston told this committee that there are today 744 million indi- 
vidual share owners of publicly owned companies in America. 

The question then of the control and management of these corpora- 
tions and the relationship of that control to the actual owners of these 
companies and corporations—the shareholders—is one which must 
solicit our most earnest interest. The public interest is vitally in- 
volved, both to protect the economy and to safeguard the legitimate 
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rights of the stockholders in the conduct of the business of these 
corporations. 

We will want to know whether there is adequate suffrage, and 
adequate protections of the right of suffrage in corporate elections— 
whether the influences which are brought to bear in these elections 
are within the bounds of propriety, or outside these bounds. We will 
want to know the extent to which management is, in fact, responsive 
to the desires of the real owners of these great entities of our economy 
and, finally, whether the public interest is being served by the manner 
in which control is established and maintained by management. 

There is, of course, some danger that in our efforts to get at the facts 
we will appear at one point or another to be siding with one or another 
of the participants in a recent contest, or contests which may still 
take place in the near future. Again I want to emphasize that I do 
not conceive it to be a function of this subcommittee to determine the 
merits of claims by either management or the opposition to manage- 
ment. We - not intend mS interfere in th internal adairh of any 
corporation by giving our blessings to any faction within a corpora- 
tion, or to any spectho minority of stockholders. These hearings 
were deliberately scheduled after the close of the period of the greatest 
corporate election activity to avoid any possibility of affecting the 
outcome of any contests. 

We do desire to have the benefit of the experience of the participants 
in these contests, their views and charges, so that we may come to 

eneral conclusions concerning the need, if any, for remedial legis- 
fation or administrative action. We must of course learn—and the 
public is entitled to know—how these contests for the control of the 
great corporate entities are waged, what methods are employed, and 
what resources are used to determine the outcome. 

We will want to know what the ethical standards are and how 
completely these standards are, have been, or should be enforced. 

Such is the scope of this inquiry. I have not undertaken to define 
every angle and aspect we may look into, nor do I suggest that we 
will look into every aspect that I have described. I mean this state- 
ment to reflect the spirit of this inquiry rather than its absolute limits. 

We will try to be less formal in our allocation of time than we were 
in the full committee investigation of the stock market, because this 
is a subeommittee and a subcommittee is, by its very nature, more 
informal. 

If formal rules for the allocation of time for questioning are re- 
quired, the subcommittee will meet in executive session and establish 
such lations. 

The hearing may now proceed. 

I want to say we will have a number of these hearings. Tomorrow 
morning we will continue this series. Thereafter we have other hear- 
ings scheduled, but not necessarily on consecutive days, because the 
chairman of this committee and every member of this subcommittee 
have many other obligations. They are all members of a great many 
other committees. We have before us legislation of great importance 
to which we must all pay attention, so that we will not continue these 
hearings necessarily on a consecutive basis, but will hold them; with 
adequate notice given, of course, at such time as may prove to be 
possible for the members of the committee. 
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Senator Capehart is here. Senator Capehart is not a member of 
the subcommittee, I believe, but, Senator, I want to say we will be 
delighted to have you sit in with us throughout these hearings. 

Senator Capehart has introduced a bill, S. 879, which calls for 
fuller disclosure of stock trading by officers, directors, and large 
stockholders. Senator Capehart will be our first witness. 


STATEMENT OF HOMER E. CAPEHART, A UNITED STATES SENATOR 
FROM THE STATE OF INDIANA 


Senator Capenart. Mr. Chairman, I do not have a prepared state- 
ment, but I do wish to make a statement. I became interested in this 
subject about 2 years ago when I was chairman of the Senate Bankin 
and Currency Committee—this committee. During that period i 
had a number of conferences with the members of the Securities and 
Exchange Commission, looking to finding ways and means of better 
protecting and defending the rights of stockholders, and the rights 
of management, and the rights of those who were dissatisfied with 
management. I introduced on February 1 of this year, S. 879. 

I want first to say that this legislation was not introduced as a result 
of any specific proxy fight. I said at the time, and I shall read what 
I said: 

I will introduce today a bill to amend the Securities Exchange Act for the 
purpose of protecting the public interest and investors whenever the Securities 
and Exchange Commission finds that any person or group is soliciting proxies 


or purchasing any security for the purpose of gaining control of the issuer’s 
business. 

Stockholders have, and should have, a controlling voice in the management of 
their business. 

I would not change this and I would in no way discourage stockholders who 
seek to improve management policies in good faith. 

However, stockholders and prospective investors are entitled to know who 
actually seeks control of a large corporate business. 

In recent months we have seen heated contests for control of huge corporate 
enterprises. 

During the past year there have been 28 such cases before the Securities and 
Exchange Commission and, in all probability, there will be many more cases in 
the future. 

I feel strongly that it is in the public interest and for the protection of inves- 
tors that those seeking control of such large companies and corporations be 
required to make full disclosure of their identity and the identity of their 
associates. 

This is the sole purpose of the bill. 

I submit this bill as just one approach to this problem. Introduction of the 
bill will provide a basis for hearings which I hope will be held as soon as pos- 
sible in order that the Senate Banking and Currency Committee may fully ex- 
plore the situation and obtain such suggestions as the SEC Commissioners and 
others may be able to furnish. 


I want to say at this time my personal opinion is my bill, S. 879, is 
not broad enough to cover the subject. It is very inadequate and in 
my opinion we are going to have to find a better way to do it than 
that outlined in my pill, I knew that when I introduced the bill, and 
working with the Securities and Exchange Commissioners we were 
unable at that time to find a better approach or better method. We 
felt, as I have always felt before, that the best method is to introduce 
legislation and to hold hearings on that specific legislation and get the 
benefit of the wisdom and thinking and experience of witnesses who 
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know more about the subject than we do in the Congress; that is, we 
who write the bills. 

The sole purpose of my bill is in a proxy fight to force the disclo- 
sure of the beneficial owners. Period. That is what we are trying to 
do. Who are the beneficial owners? There is no question but what 
any stockholder has the ~— to try to gain control of a corporation. 
There is no question but what management will have a right to try to 
retain control. We ought to encourage more democracy within our 
corporations. I feel very strongly that we ought to pass a law requir- 
ing that every person who participates in a proxy fight should disclose 
the beneficial ownership of the shares he votes. 

As you well know, on the so-called street, the brokers and traders 
thereon carry in their name literally millions and millions of shares 
of stocks in which they do not divulge the ownership. That is one of 
the problems that this committee should look into. The problem of 
what to do in that situation. 

I do not have any records of how many shares of stock have been 
voted in any of these proxy fights by the so-called street, but my best 
judgment is it runs into the thousands and into the millions. I think 
we ought to look into that and find out who the beneficial owners 
are. Once we know who the beneficial owners are, I think maybe 
we should look into the possibility of how much money can and should 
be spent in respect to these proxy contests. 

Another thing I think we ought to look into a little bit is what 
kind of a — is put on by the contestants in proxy fights. Who 
should pay the freight; who should pay for the fight; how much 
should be permitted to be spent in these proxy fights? 

As you know, in a primary election, in politics—and these fights I 
have observed in many respects resemble political fights—in a primary 
fight, meaning a primary election within one’s own party, you must 
divulge the fact that you are either Republican or Democrat in most 
States before you can vote at a convention or vote in a primary. I 
think the same thing should apply in this case. 

One of the things I want completely and 100 percent to divorce 
myself from in connection with this hearing—and I am certain it is 
not going to go in that direction, but if it does I wish to divorce 
myself 100 percent from it—is the idea that the legislation I intro- 
duced was introduced for the purpose of embarrassing anyone; that 
is, any person, or group, or organization. I want to divorce myself 
from personalities entering into these hearings. I think we have a 
big enough job to do if we can find out how best we can be helpful and 
fair and equitable to both sides of these proxy fights. I do not want 
to be a party to, and I will not be a oe to any mud-slinging or 
dealing in any personalities. Rather, I am hopeful that we can get 
right down to business and find out if it is a good thing to divulge 
the beneficial ownership of shares of stock in proxy fights. 

The Securities and Exchange Commissioners should be called as 
witnesses, They have had lots of experience in this matter. I have 
not always been satisfied with the answers I have received from them. 
They seem to get on both sides of this question from time to time, but 
they have had a lot of experience. So I just want to thank you, Mr- 
Chairman, for giving me this opportunity to be a witness and say 
that I think the subject matter that we are studying is one which is 
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very, very important. I think as time goes on we will learn that it is 
of greater importance possibly than we look upon it today. 

I think that is all I have to say. If you have any questions, I 
would be very happy to answer them. 

Senator Lenman. Senator Capehart, thank you very much for 
testifying. 

I want to ask whether you have any concrete suggestions at this 
time to perfect or to improve your bill to meet the need in line with 
your own comments? If so, we would like to have your suggestions 
for the record. 

Senator Carenart. My bill, of course, only requires that a stock- 
holder with 5 or more percent divulge ownership. I think the cor- 
porations are getting so big today that even 1 percent, or even one-half 
of 1 percent, is a tremendous block. At least runs into tremendous 
sums of money. I think we will have to go much lower than the 
5 percent called for in my bill. The present legislation requires 10 
percent, and only from those on the inside. They divulge their owner- 
ship if they own 10 percent or more. 

My bill, S. 879, calls for 5 percent or more. I do not believe that 
covers the ground. I think we are going to have to find some way to 
go lower than 5 percent. 

Frankly, I would like to find out some way to divulge the ownership 
of every share. I am a great believer that if I own one share of stock 
in a corporation and there is a proxy fight, then I think I ought to be 
able to go to the corporation before election time and receive the 
names and addresses of the owners of every share of stock. I believe 
that is a right I have asa stockholder, to know the names and addresses 
and the number of shares owned by every other shareholder. That is 
how far I would like to go in this matter. 

That in case of a proxy fight a shareholder, if he only owns one 
share, can go to the management, or go some place and secure the 
names and addresses of the owners of every share of stock in that 
corporation. 

Senator Leuman. Of course, the great majority of the stock that 
is voted at a meeting of any large corporation—I am not referring 
now to Montgomery Ward alone, but to all large corporations—is held 
by brokers, by nominees, by banks, by fiduciary agents. Do you think 
that the disclosure is in line with your own thinking now—— 

Senator CaprHart. Yes. 

Senator Lenman. Do you suggest that the beneficial ownership of 
these large holdings by the various agents should be disclosed, either 
those voting for management or those voting to oust management? 

Senator Caprnart. I think it ought to be disclosed to both—both 
sides of the fight—equally to both sides. 

Senator Lenman. In other words, you believe that the brokers and 
banks which hold these large blocks of stock merely as agents, or 
trustees if you will—— 

Senator Carrnarr. Should divulge the true ownership. In other 
words, I believe a shareholder, if he only owns one share of stock, 
ought to be able to know who the other shareholders are, and the num- 
ber of shares that they own. 

I appreciate that is a pretty broad statement, and I know there will 
be lots of arguments against it, and there will be some arguments that 
have some virtue to them, against it. But I do not see how you can 
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handle the situation any other way except on that basis. I think we 
are going to have to try to find some way of doing that. 

I think these corporations are getting so big they are becoming sort 
of semipublic affairs, and they ought to divulge the true omen 

the beneficial owner—the man who owns shares. As you know at the 
moment, as I said before, there are literally millions and millions of 
shares held in the names of brokers and nominees and no one ever 
knows who the beneficial or true owner is. Of course, the Securities 
and Exchange Commission has no rules and regulations whatsoever 
regarding that. One of the complaints I have had with them in the 
past is that they ought to have rules and regulations governing the 
holding of shares by brokers, They have no rules and regulations 
governing that. However, the eh exchanges themselves do have 
some rules and regulations governing that. One of them is, if there 
isa proxy fight, that the brokers must secure the consent of the share- 
holders before they can vote them ; but they are not required to divulge 
the ownership. If there is no proxy fight then they are not even 
required to get the consent of the shareholder before voting the stock. 

Therein, in my opinion, lies the great danger. These brokers may 
well control, through virtue of that kind and type of stock voting, 
many corporations in the United States, simply because they vote the 
stock, if there is no proxy fight, without even consulting with the own- 
ers. Thereby they may ell control a lot of corporations in the United 
States and keep inefficient management running a lot of corporations 
which are intermingled with other corporations, and intermingled 
with directors of other corporations. 

So there is a whole lot more to this whole business than I think many 
of us have _— much thought to. It is quite widespread. 

Senator Leuman. The Senator will recall, I think, that in the 
rather lengthy hearings which the full committee held earlier this year 
I emphasized the impact of institutional or group holdings and pur- 
chases. I pointed out it would not be too difficult for those institu- 
tions or a few of those institutions, in consonance, to gain control of 
a great number of corporations of this country; and a great number 
of large corporations of this country. 

Senator Carprnart. Surely. 

Senator Lenman. Is is not also a fact that while the New York 
Stock Exchange does have rules which control the actions of the mem- 
bers of the Exchange regarding the giving of proxies, that is not true 
so far as I know—and we ak have the SEC appear before us, and 
they can bear this out—it is not true so far as 1 know with regard to 
banks or investment trusts, both closed and open end. 

Senator Carenart. I think that is right: 

Senator Lenman. And with the various fiduciaries. 

Senator CareHart. I think that is true in over the counter too. 
They do not control that. They have no way of controlling that. 

Senator Leuman. Thank you very much indeed. 

Senator Carrnart. Thank you, sir. 

Senator Fursrieut. Might I ask a question ? 

Senator Lenman. Will you, please. Senator, we will conduct this 
in a less formal manner than when we had the full committee, I think, 
so I hope you will ask any questions you wish. 

Senator Futsrient. Senator Capehart, I know you have given a 
great deal of thought to this matter. I did not quite understand the 
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implications of one of the statements you made where you said the 
corporations are getting so large that they are becoming semipublic 
affairs. What did you mean by that? 

Senator Carrnarr. I meant they are becoming so large, and are be- 
ing so controlled by the Government—they are pretty much regulated 
by the Government—they have to give more thought, I think, and con- 
sideration, to the public than possibly ever before. By virtue of their 
bigness and by virtue of the fact that they are pretty much today 
controlled by the Federal Government. 

Senator Futsricur. What corporations are controlled by the Fed- 
eral Government ? 

Senator Carenart. I donot mean controlled in the sense I think you 
are thinking of it. I am talking about the rules and regulations that 
are being promulgated by different agencies of Government and by the 
laws themselves. 

I think there is more control over them. For example, the railroads 
are certainly pretty much controlled by the Government. You would 
agree on that, I am certain. 

Senator Futerieut. The railroads and utilities, but take companies 
like the great industrial companies, such as Du Pont, or General 
Motors, or Westinghouse. Are they controlled? 

Senator Carenart. I think all businesses are controlled pretty much 
by the minimum — law, and controlled by labor laws, and I think 
they are controlled by tax laws. The tax laws require that if they 
make so much profits they must either pay it out in dividends or 
pay a penalty for keeping it in their business. 

I think I could go on and on with many, many instances where 
Government today is—maybe “control” is not the word I should use, 
but they are certainly regulated by the Government. If they are 
not controlled they are certainly regulated in many, many respects. 

Senator FutsricHr. When you say they are semipublic affairs, do 
you mean that they are affected with the public interest? 

Senator Carenart. I meant they should be more affected with the 
public interest because of their bigness. 

Senator Futsricut. And that thereby they-——— 

Senator CarnHart. Today we have many corporations, of course, 
that do a large percentage of the business. As such they have to be 
more careful in respect to their public relations and in their conduct 
with the public onl with their employees than they would otherwise. 

Senator Futsrient. Do you think as they become larger and —— 
that that thereby brings about a necessity for greater control by the 
Government ? 

Senator Carrenart. I think it automatically does. I do not think 
it should. I think we ought to be very, very careful we do not permit 
any corporation to become a monopoly to the point where they elimi- 
nate other competition. I think today we have three “bigs” in this 
country that we might well look into. They are big business, bi 
government, and big labor. All three of them are getting bigger an 
bigger by the day and by the year. I think we might well look into 
what I call the “three bigs.” 

“Senator Fursrienr. It is your view that they should be broken 


ae gar: ones, or should they be permitted to grow larger and 
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Senator Cargenart. My view is there is no virtue in bigness unless 

bigness has virtue. 
enator Fuusrieut. What is that? 

Senator Carenarr. There is no virtue in bigness unless bigness 
has virtue. 

Senator Fu.srieur. I will have to think about that. ' 

Senator CapeHart. Unless bigness has virtue we should certainly 
break it up. 

Senator Futsriext. I will have to think that over. I am not sure 
I follow you. But there are one or two other questions I have. Do 
you think that the corporation ought to pay the costs of a proxy fight? 
~ Senator Carenart. I do not think I can answer that without know- 
ing more about it. At first blush my answer is “No.” 

Senator Futsricut. No? 

Senator Carenart. No. 

Senator Futsricut. Would you say if it does pay the costs of the 
winner in the proxy fight, it should also pay the costs of the loser, or 
just the fellow who prevails and gets control ? 

Senator Carenart. I am not certain, but my best thinking at the 
moment is we ought to have a system whereby both sides are per- 
mitted to do a certain amount of advertising, and the costs of both 
should be paid for by the corporation. Maybe it ought to come out of 
the same envelopes, and they ought to handle it jointly. 

Senator Futsrieur. Both paid for by the corporation ? ' 

Senator Carenart. Yes. And we ought to have some rule an 
regulation as to the amount and the scope and method. 

Senator Futsricut. That is going pretty far in really controlling 
them. 

Senator Carenartr. No. Not necessarily. 

Senator Futsrienr. The election, I am talking about. 

Senator Capenart. The Securities and Exchange Commission could 
handle it by rules and regulations. 

Senator Fursrieur. What I was thinking about is, would you 
agree to this? That both sides should be treated the same, and if 
the corporation is to pay the winner it also ought to pay the loser, or 
should not pay either one. Would you agree to that? 

Senator CareHart. Provided there is a regulation as to the amoun 
either can spend. I certainly would not think that the corporation 
ought to pay for a fight put on by a group of stockholders, ar permit 
those stockholders to spend an unlimited amount of money. 

Senator Fuisricut. In the New York Central case I believe Mr. 
Young spent $1,300,000 and, according to yesterday’s paper, or a 
recent paper, the corporation agreed to reimburse him that $1,300,000. 
As of the present there is no limit there. 

Senator Carenart. There is no limit, and I think in that instance 
they should not have reimbursed him. 

Senator Futsrienr. You think they should not? 

Senator Capenart. Yes. 

Senator Fursrieut. I am only trying to develop the principles 
underlying it. But since they have reimbursed lim do you think they 
also ought to go on and reimburse the loser for whatever they spent, 
if they spent any of their own money? The chances are they spent 
only their corporation’s money. 
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Senator Carrnarr. I have no knowledge as.to whether they spent 
any of their own money. 

Senator Futsricut. I do not either, but if they did do you think 
they ought to be reimbursed ? 

Senator Caprnart. Yes. 

Senator Futsriecut. But you ‘prefer neither side be reimbursed for 
those expenses. Is that correct? 

Senator Capenart. I think a rule or regulation might be better for 
maybe the corporations to pay for both and then have some rules and 
regulations governing the kind and type and amount to be spent. 

Senator Futsrient. Do you think if we should pass a law regu- 
lating the amount to be spent in such an election, that it would be 
any more effective than the laws we already have regarding elections 
of Members of Congress? 

Senator Carenarr. Senator, I cannot answer that. I do not know. 
But I would think there ought to be some points where a corporation 
would cooperate with both sides up to a certain amount, and then 
maybe if either side wants to go beyond that amount and spend money 
honestly and aboveboard, they might be permitted to do so. I do 
not know. I have given a lot of thought to this matter and, as I 
say, I much prefer to listen to the testimony and get the advice and 
get the good judgment of those who have had much more experience 
than I have in this kind of thing. 

Senator Futsricutr. You have thought more about it than a lot 
of the other members of the committee, and I think your testimony 
will be very valuable. One other question. What do you think about 
cumulative voting? Do you think it is a proper procedure or not? 

Senator Carenart. I am frank to tell you, I have not given any 
thought to it. I do not know. 

Senator Fursrieut. It is a very significant part of this, is it not? 

Senator Carenart. I know it is, but I have never had any experi- 
ence in it in business. I have never been associated with any cor- 

orations where I have had experience with cumulative voting, so I 
a not think my judgment is much good in that respect. I have had 
no experience. 

Senator Fursricur. That is all, Mr. Chairman. 

Senator Lenman. The next witness is Mr. John A. Barr. Mr. 
Barr, we do not doubt for a moment that your testimony would be 
equally accurate whether you were sworn or not sworn, but in accord- 
ance with our custom I am going to administer the oath to you. 

Mr. Barr. Very well. 

Senator Lenman. Mr. Barr, do you solemnly swear that the testi- 
mony you are about to give is the truth, the whole truth, and nothing 
but the truth, so help you God ? 


TESTIMONY OF JOHN A. BARR, CHAIRMAN OF THE BOARD AND 
PRESIDENT, MONTGOMERY WARD & CO. 


Mr. Barr. I do. 

Senator Leuman. Mr. Barr, have you a prepared statement? 

Mr. Barr. Yes, Mr. Chairman. 

Senator Lexman. You may proceed in the manner that seems most 
desirable to you. You a read your statement, or you or 
ad lib. You may embellish your statement, of course, and enlarge 
on it in any way that seems fit to you. 
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Mr. Barr. Thank you, Mr. Chairman. [If it is satisfactory, I will 
proceed to read the statement which has been submitted. 

Mr. Chairman and ie of the committee, my name is John A. 
Barr. I live in Wilmette, Ill. I am chairman of the board and 
president of Montgomery Ward & Co. I appreciate the opportunity 
of appearing here today and hope that information about the recent 
Montgomery Ward proxy contest will prove useful to you in drafting 
legislation in the public interest for future regulation of similar 
contests. 

I wish, at the outset, to make it perfectly clear that I do not advocate 
any limitation of the right of stockholders to change the management 
of their corporation. If management has lost the confidence of the 
stockholders, it should be replaced. In my opinion any statuto 
interference with the stockholders’ right to accomplish this result 
would be contrary to the public interest. 

On the other hand, stockholders are entitled to protection against 
the sudden intrusion into the management of their company of hidden 
financial interests. - My belief is that additional legislation is needed 
to insure that stockholders will be apprised of all relevant facts in a 
proxy contest—facts reasonaby necessary for them to be able to exer- 
cise an intelligent choice between management and the contestants. 

Perhaps the most significant thing about the Montgomery Ward 
proxy contest is the fact that the contestant never disclosed who his 
financial backers were. 

Mr. Wolfson first became an owner of record of 20,000 shares of 
Montgomery Ward stock on August 18, 1954, only 8 days before he 
announced at a press conference in New York that he was seeking 
control of the company. 

A month and a half later, the Wall Street Journal, Chicago edition, 
of October 12, 1954, published the following report: 

Mr. Wolfson, who is seeking control of the $1 billion a year mail order and 
retailing firm, told a press conference yesterday his group now owns more than 
500,000 shares of Ward common stock. A week ago today, in New York, he 
reported the group’s holdings at substantially more than 250,000 shares. 

Again, the Wall Street Journal, Chicago edition, of December 1, 
1954, quoted Mr. Wolfson as follows: 

The group headed by Louis E. Wolfson has “been constant buyers of Mont- 


gomery Ward stock” since early October, Mr. Wolfson told a press conference 
prior to talking to the Investment Analysts Society of Chicago. 


Finally, the New York Times of March 23, 1955, reported: 


Yesterday’s crowd heard for the first time that the Wolfson group now claims 
to own more than 1 million shares of Ward stock * * * 

Mr. Wolfson added that he would welcome a chance to appear before the SEC 
a a provide under oath the names and holdings of the owners of the 1 million 
shares. 

Although Mr. Wolfson and his backers owned a million shares of 
Montgomery Ward stock, no disclosure ever was made of who these 
backers were, or how much stock they individually owned. 

Mr. Wolfson did publish the names of the nebo of his family 
who owned Ward stock, and the names of the members of the Wolfson- 
Montgomery Ward Stockholders Committee, and the names of the 
committee’s advisers. On the record date for the 1955 annual meeting 
of stockholders, Mr. Wolfson, the members of his family, and the 
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named advisers to and members of his committee owned of record only 
142,635 shares of Ward stock. The proxy statement published by the 
Wolfson committee in April 1955 disclosed that this group, together 
with four joint ventures to which members of the Wolfson committee 
were parties, were the beneficial owners of an additional 151,660 
shares—a total of 294,295 shares. 

This left over 700,000 shares of Ward stock which was owned by 
unnamed and unidentified members of the Wolfson group. This rep- 
resented an investment of over $50 million by someone who was asso- 
ciated with Mr. Wolfson in his effort to gain control of Montgomery 
Ward, but who never was identified. To this day neither the man- 
agement nor the stockholders know who the members of Mr. Wolf- 
son’s group were who bought over $50 million of Ward stock as a part 
of his plan to gain control of the corporation. 

Neither do we know whether these unknown members of the Wolf- 
son group registered the stock in their own names or held it in the 
names of others. 

In this connection, the following facts are of interest : 

1. In March 1954, when there was no contest, only 510,175 shares of 
Ward stock were held in the names of brokers. However, on March 
14, 1955, the record date for the 1955 meeting, 1,111,844 shares were 
held in the names of brokers—an increase of 601,669 shares. 

2. Of the approximately 1,800,000 shares voted for Mr. Wolfson’s 
slate of candidates for directors, 672,397 were recorded on the com- 
pany’s books in the names of brokers, and 144,012 in the names of 
nominees. This is a total of 816,409 shares voted for Mr. Wolfson’s 
candidates concerning which the management and the stockholders 
have no knowledge as to who the beneficial owners were. It might be 
that the 700,000 shares owned by the unnamed members of the Wolf- 
son group were in this total. 

The fundamental objective of the Securities Exchange Act, as I un- 
derstand it, is to assure full disclosure of all relevant facts about a 
eer nly issue for the protection of investors. Upon the 

asis of such full disclosure the investor then can make his choice to 
buy or not to buy. If an investor is entitled to know all the facts in 
considering the purchase of a security, I submit it is equally impor- 
tant that those whose funds are already invested should have com- 
plete information about any group which proposes to take over the 
management of their company. At the minimum, the stockholders 
should know who the members of the contesting group are, and the 
amounts the members of the group have invested in the corporation’s 
stock should be disclosed. 

The second point which I desire to bring to the committee’s atten- 
tion may be introduced by noting that a major proxy fight has many 
similarities to a political contest. Management defends its record 
and challenges the qualifications of the contestant who, in turn, con- 
tends that management is incompetent and that he can make larger 
profits for the stockholders. Great latitude should be allowed man- 
agement and the contestant in presenting their case to the stockholders. 
The record and reputation of any man who seeks the fiduciary position 
of director, whether on a management slate or a contestant’s slate, 
should always be a proper subject of inquiry and discussion. 

During the Montgomery Ward contest the SEC and its staff worked 
hard and diligently to administer what they believed to be their 
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mandate from Congress. In doing so, they acted as a censor to decide 
what facts concerning either side might or might not be disclosed to 
the stockholders. If the Congress has enacted legislation to this 
effect, I think it should be modified. In my view, any legislation or 
regulation of the SEC which hampers or forbids either the manage- 
ment or the contestant from making full and honest disclosure of his 
opponent’s record and reputation 1s not in the public interest. 

Turning now to the pro legislation before the committee, I 
do not believe that S. 879 is adequate to deal with the problem. In 
essence, S. 879 makes the owner of 5 percent—instead of 10 percent, 
as now—of the stock in a company an “insider” and subjects him to 
certain reporting requirements of the Securities Exchange Act and 
forbids certain short-term purchases and sales by such “insider.” 
S. 879 would have had no effect in the Montgomery Ward contest. 
No individual stockholder owns more than 1 percent of the stock of 
Montgomery Ward and the largest corporate stockholder does not 
own as much as 114 percent of the company’s stock. A similar situa- 
tion undoubtedly exists in many other large, publicly held companies. 

Thank you. 

Senator Lenman. Mr. Barr, you state that the proposed legislation 
is not adequate. I want to say I am inclined to agree that there should 
be a very full disclosure, far more disclosure than we have now with 
regard to ownership. But, have you any concrete suggestions with 
regard to it beyond the mere general criticism of the bill that is now 
pending before this committee 

Mr. Barr. No, I have not, Mr. Chairman. I think there are prob- 
ably different ways that the objective and the ultimate goal could 
perhaps be achieved. We have had some discussion of that. I believe 
that our attorneys have done some work in working out a suggested 
plan. I would be glad to ask them to submit their specific suggestions 
to the committee if that would be of interest. However, I have not 
attempted to work out any specific scheme of legislation myself. 

(The following was received with reference to the above:) 


Without going into details and based upon experience in the Montgomery Ward 
contest, legislation along the following lines should eliminate the major evils 
in large-scale proxy contests: 

1. Any stockholder or group of stockholders owning at least 5 percent of the 
voting stock in a company registered on a national security exchange may give 
notice to the exchange, the SEC, and the management that he or they intend to 
solicit proxies in opposition to the management slate at the next election of 
directors. The giving of such notice not less than 4 months before the scheduled 
date of the election shall be a prerequisite to any proxy contest. 

2. When such notice is given, both management and the contestant shall 
promptly file with the SEC a report of all stock in the company purchased by 
either of them or by any person or persons acting on their behalf within 1 year 
prior to the date of the notice, the name and address of the actual beneficial 
owners, and the name in which the stock is listed on the books of the company. 

3. After giving the notice, no stock shall be transferred unless the transferee 
files with the company a certificate stating the name and address of the actual 
beneficial owner and a statement that the proxy to vote such stock has not been 
nor will be sold, and that there is no agreement to give the proxy in return for 
a guaranty against loss or of a profit or the promise of business or any other 
valuable inducement whatever. Likewise, after giving the notice, no stock shall 
be purchased without transfer into the purchaser’s name unless a certificate con- 
taining the foregoing information is filed with the company. The company 
shall file such information with the SEC pursuant to its rules, which informa- 
tion shall be open to inspection by the contestant. 
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4. The failure to file the required certificate or the filing of a false certificate 
shall be a crime and the stock cannot be voted. Likewise, a purchased proxy 
cannot be voted. 

Legislation along the foregoing lines would be in harmony with the full dis- 
closure policy of the Securities Exchange Act which would harm no one who 
wished to change a management by proper means. It would go far to give 
stockholders full information so that they might freely and understandingly vote 
in corporate elections. 

Senator Lenman. Mr. Barr, you were critical of the fact that the 
Wolfson group did not disclose the names of those persons or insti- 
tutions that backed him. Has the management of Montgomery Ward 
ever disclosed the names of institutions or the individuals that sup- 
ported the management in this contest ? 

Mr. Barr. The stock owned by the management group at Ward’s 
was fully disclosed, yes, in the proxy statement, 

Senator Lenman. What is your answer ? 

Mr. Barr. The answer is “yes.” 

Senator Leuman. In what way? 

Mr. Barr. That the ownership of the management group were fully 
disclosed in the proxy statement. 

Senator Lenman. The names of the proposed directors who were 
up for election or reelection, together with their holdings in the com- 
pany, were disclosed. 

Mr. Barr. That is the group. 

Senator Lenman. But according to the record over 4 million shares 
were voted in support of the management. 

Mr. Barr. Oh, yes. 

Senator Leuman. As against 1,800,000 in support of the Wolfson 


group. You are critical of Mr. Wolfson for not disclosing the names 
of the individuals or institutions who supported him. I am asking 
you to what extent the names of the institutions or individuals that 
* »orted the management were disclosed, outside of the few stock- 


holders whose names appear on the proxy statement? 

Mr. Barr. No, I have not been critical of Mr. Wolfson, and I in- 
tended no word of criticism for not publishing the names of any 
stockholders who supported him. I assume that neither the man- 
agement nor the contestant in a proxy contest knows which inde- 

endent stockholders will support one side or the other until the 
vate of the meeting when they actually cast their vote. The point 
is that the stock owned by the contesting group or by the manage- 
ment should, in my opinion, be discl to the stockholders. You 
see, we had a situation here where Mr. Wolfson and his group owned 
1 million shares of stock, but that ownership was never disclosed. 
That is the sole point I was making. 

Senator Leuman. Well, it seems to me that the ownership of those 
who are supporting the management was also not disclosed. I am 
not passing judgment on whether your criticism of Mr. Wolfson’s 
group is justified or not, but it seems to me there was not a frank 
disclosure at any time of those who supported either group. 

Mr. Barr. Well, if you mean—— 

Senator Lenman. Nor has there been any disclosure as to the 
manner in which the support was obtained. 

Mr. Barr. If you mean by “support” the proxy vote of the stock- 
holders, no, there has never been any published report. That could 
only be made after the meeting and after the contest was over of 
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which stockholders supported by their vote one side or the other, I 
would assume. I do not know how that report could be made during 
the period of the contest, and I have said nothing in stating my posi- 
tion about the disclosure of the identity or the names of those stock- 
holders who support one group or the other. I am talking about dis- 
closure of the ownership by the management group and the contesting 
group of the stock which they own. 

I certainly agree, Mr. Chairman, that the same rules should apply 
to both sides in the contest. I am not suggesting that either the 
management or the contesting group in a proxy contest should make 
more complete disclosure than the other group. I think that the 
ownership of the management group should be disclosed and in the 
Montgomery Ward contest it was diealored. I also think that the 
ownership of the contesting group should be disclosed, and in this 
contest it was not, because they owned a million shares, they said, 
but who the owners were, who the members of the contesting group 
were who owned the million shares, was not disclosed. 

Senator Leuman. Well, the greatest share of the support for the 
management came from banks, from nominees, from insurance com- 
panies, investment trusts, fiduciaries. While the vote was cast by the 
—e was the identity of the actual owners of the stock ever dis- 
close 

Mr. Barr. Of course, it is not a fact that the majority of the sup- 
port of the management in this contest came from the groups which 
you name. The most substantial support from any group of stock- 
holders came from the individual stockholders who own the stock and 
have it registered in their name directly. 

Senator Lenman. Were those disclosed ? 

Mr. Barr. Well, they are all a matter of record; yes. 

Senator Lenman. Were the names of the actual owners of the stock 
held by brokers. disclosed ¢ 

Mr. Barr. No. No; they were not. 

Senator Lenman. Do you think they should be? 

Mr. Barr. Brokers or nominees, which are the two largest groups. 

Senator Lenman. Let me ask you this: When was the last meeting 
of the shareholders of Montgomery Ward & Co.? 

Mr. Barr. When was the last meeting ? 

Senator Lenman. Yes. 

Mr. Barr. The last meeting of the shareholders was the regular 
meeting, the regular 1955 meeting, which was convened on April 22, 
1955. 

Senator Leuman. How many directors were elected at that time? 

Mr. Barr. Nine. 

Senator Leuman. Who were the management candidates that ap- 
peared on the proxy statement, and what is their principal occupation ? 
I want this for the record, of course. 

Mr. Barr. Very well. I do not have a copy of the management’s 
proxy statement with me this morning. That discloses the names and 
their principal occupations. I would be glad to supply that. But 
I will give you their names if you like. 

Senator MAN. I want their names. I have their names, as a 
matter of fact. But I do not know what their principal occupation is. 
That, I think, is a matter of interest. 
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Mr. Barr. The nominees on the management slate and their princi- 
pal occupations were: 

Mr. Sewell Avery, whose principal occupation was chairman of the 
board of directors of Montgomery Ward. 

Senator Leuman. Did he have any other business? 

Mr. Barr. He had other business interests, but that was the princi- 
pal occupation. 

Mr. Philip R. Clark, whose principal occupation was chairman of 
the board of directors of the City National Bank & Trust Co. of 
Chicago. 

Mr. David A. Crawford, who is chairman of the board of directors 
of Michiana Products Corp. 

Mr. Edmund A. Krider, whose principal occupation was that of 
president of Montgomery Ward. 

Mr. C. H. Shaver, whose principal occupation was as chairman of 
the board of directors of the United States Gypsum Co. 

Mr. Solomon A. Smith, principal occupation president of the 
Northern Trust Co. of Chicago. 

Mr. George A. Eastwood, who is retired. 

And Mr. Perey B. Eckhart, who is senior partner in the law firm of 
Sckhart, Klein, McSwain & Campbell. 

And myself. My principal occupation was as vice president and 
secretary of Montgomery Ward. 

Senator Leuman. Did any of those persons hold as much as a 
thousand shares ? 

Mr. Barr. Yes. 

Senator Lenman. Will you enumerate them? 

Mr. Barr. Mr. Avery owned more than a thousand shares. 

Senator Leaman. How much did he own? I want to make the 
record complete on this. 

Mr. Barr. Mr. Avery owned 63,566 shares himself. That does not 
include stock owned by other members of his immediate family. 

I owned 1,252 shares. 

Mr. Eckhart had 609 shares registered in his own name, but a family 
trust, Desoto Securities Co., of which he is the president and a direc- 
tor, was the record owner of 24,851 shares. 

Senator Lenman. Of which he has a beneficial interest? 

Mr. Barr. Of which he has a beneficial interest. The exact extent 
of his beneficial interest, Mr. Chairman, I do not know. 

Senator Leuman. Do I understand the holdings of the other direc- 
tors were nominal? 

Mr. Barr. They were less than a thousand shares. 

Senator Leuman. Mr. Barr, what criteria have been used in the 
selection of candidates for directorships, and who suggests them ini- 
tially as directors? 

Mr. Barr. The criteria—the primary criterion has not been the ex- 
tent of their stock ownership, but, instead, had been their experience 
and their business experience and their business judgment. 

Senator Lenman. Do you make any effort to give representation 
to the large holders of stock other than Mr. Avery and possibly Mr. 
Eckhart? 

Mr. Barr. No. 

rae Lreuman. Do you not think that that would be a wise 
move 
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Mr. Barr. I think that stock ownership is a factor to be considered, 
but I think that the primary consideration in the choice of directors 
is to get men of experience and business ability who can make a con- 
tribution to the successful management of the corporation. 

Senator Lenman. Later some of the directors resigned in order to 
give seats to the Wolfson nominees? Is that not a fact? 

Mr. Barr. I do not believe that any of the directors resigned; no. 
However, when the votes were counted and it was ascertained that by 
the vote the Wolfson group was entitled to 3 of the 9 directors and 
the management group to 6 of the 9, 3 of the directors asked the proxy 
committee to so cumulate the votes in favor of the other candidates. 
Technically it was not a resignation. 

Senator Lenman. Mr. Barr, in the course of these hearings my 
associates or I may ask you questions that you may believe are per- 
sonal or improper. If you do believe that, we have no objection to 
your raising that question, and the inquiry will not be pressed on that 
point in all probability. 

Mr. Barr. Thank you, Mr. Chairman. 

Senator Leuman. I am saying that because I am asking whether 
you could tell us the reason why Mr. Avery resigned as president 
in view particularly of the fact it should imagine most of the stock- 


holders who voted their stock at the meeting thought he was going 
to continue as president. 

Mr. Barr. Well, Mr. Avery, of course, was not president of the 
company. He held the position of chairman of the board. 

Senator Lenman. I should have said chairman of the board. 

Mr. Barr. I think that I cannot answer your question as to why 


he resigned from that position. I think it is quite speculative for any 
man to attempt to state the reasons for another man’s action. Neither 
do I know that it is a fact that most of the stockholders who voted for 
the management slate expected that Mr. Avery would continue in his 
position as chairman of the board for the ensuing year. 

Senator Lenman. Well—— 

Mr. Barr. There was no representation made to the stockholders 
that he would. 

Senator Leuman. Was there any pressure brought to bear on Mr. 
Avery to resign as chairman of the board? 

Mr. Basm ¥ 4 not know. So far as Iam concerned, I did not bring 
any pressure on him. 

nator Lenman. You do not know of any? 

Mr. Barr. I can speak for myself. 

Senator Leaman. You do not know whether pressure was brought to 
bear on him? 

Mr. Barr. No, I do not. 

Senator Lrnman. I notice Mr. Krider, who had been president and 
director a both as president and as a director. 

Barr. Mr. Krider resigned as president. He did not resign 

as a director. He was not reelected at the meeting. 

Senator Lenman. I see. But he is—— 

Mr. Barr. He is not a director. 

Senator Lenman. He is not a director today? Was any pressire 
brought to bear on him to obtain his resignation as president? 

Mr. Barr. So far as I know, there was not. 
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Senator Leuman. Did he know that he was going to resign as 
president before the proxy statement was issued as far as you know? 

Mr. Barr. So far as I know, he did not. 

Senator Leuman. Have any board meetings been held since the 
election ? 

Mr. Barr. Yes, sir. ; 

Senator Lenman. Were there serious differences arising between 
the representatives of management and the new directors at that meet- 
ing or otherwise? 

Mr. Barr. There were differences. Whether or not they were 
serious I do not know that I could pass judgment on that. 

Senator Leuman. Do you believe that cumulative voting which 
permits a situation such as we have described is desirable? 

Mr. Barr. In my opinion it is not desirable. 

Senator Leuman. Could you tell us why you think it is not 
desirable? 

Mr. Barr. Yes. I think that a very plausible theoretical argument 
can be made in support of the principle of cumulative voting. In 
practical effect and practical operation, however, I have come to the 
conclusion that I have just stated—that in my view it is undesirable. 
I believe that the efficient operation—I believe that the efficiency of 
management and operation of a corporation is advanced by obtaining 
in the board of directors and within the management group of the 
corporation the fullest degree of cooperation, everybody working to- 
gether, as members of a team to achieve the desired result of efficient 


operation. I believe that having a split group, two factions within 
the management family, including the board of directors, is detri- 


mental to achieving that result, regardless of the comparative ability 
of one group or another. 

Senator Lenman. Do you not think that difference of opinion based 
on sound reasoning or what appears to be sound reasoning of the 
man who utters the opinion can be very valuable to a particular com- 
pany that has been in existence and under the same management for 
a great, great many years? 

Mr. Barr. I think that a wide-awake, alert management team in 
a corporation does not need re dissension within its ranks to keep 
it on its toes and stimulate the doing of a good job. 

Senator Lenman. Well, of course, I am quoting now from the news- 
papers—lI do not know firsthand of the internal management of the 
company—but I have been told that a great many of the executives of 
the company were in considerable disagreement with the manage- 
ment, and they were out because they had differences of opinion. 
That is—— 

Mr. Barr. I would say—— 

Senator Lenman, That is simply placing control in the hands of 
one man. 

Mr. Barr. I would say that it is normal and natural that there will 
be differences of opinion among any group of thinking men. That is 
undoubtedly true in the Senate of the United States. 

Senator Lrnman. Yes, but while I am a very loyal and strong 
Demeecrat, I do not think it would be very good for the country if we 
only had Democrats or only had gy ee in the Senate or in the 
House. There is such a thing, and I think a very useful thing, as a 
loyal opposition. 
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Mr. Barr. I think that that is true. I would fully agree with your 
statement. I think, however, that there are substantial differences 
between the management of a private corporation on the one hand 
and affairs of Government on the other. 

Senator Leman. I am just going to ask one or two more questions 
and then turn the questioning to my colleagues on the committee. 

How much did the proxy contest cost the management, the com- 

any ? 

. Mr. Barr. The entire matter of preparing for and holding the 
annual meeting, including the solicitation of proxies, the proxy con- 
test, including the handling of the lawsuit which was filed by the 
Wolfson group against the management and which was carried 
through the Supreme Court of the State of Illinois, and “including 
the holding of the meeting itself and the counting of the vote, which 
was a 3-week process, the total cost of all of that was approximately 
$766,000. 

Senator Lenman. That is exclusive, of course, of the time that was 
spent in this oe fight by officers.and employees of the company ? 

Mr. Barr. That is true. 

Senator Lenman. Have you any way of estimating what that time 
was worth ? 

Mr. Barr. No, I do not, sir. 

Senator Lrnman, Well, may I ask you who will pay these expenses 
or who has paid them ? 

Mr. Barr. The corporation has paid them. 

Senator Lenman. Have they made themselves responsible in any 
way for the expenses of the opposition slate ? 

Mr. Barr. No, sir. 

Senator Lruman. Do you think that corporation stockholders 
should pay for these expenses ? 

Mr. Barr. Which expenses are you speaking of ? 

Senator LruMan. To perpetuate management. 

Mr. Barr. I think that once the stockholders have elected manage- 
ment representatives to run their business that the management—that 
the stockholders by that act create a situation which makes it reason- 
able that the management should spend the corporate funds to a 
reasonable extent to prevent some contesting group from unseating 
the management which the stockholders have installed. 

Senator Leuman, Supposing Mr. Wolfson’s group had won, would 
you have favored the management or the company, rather, reimbursing 
them for their expenses ? 

Mr. Barr. My view would be that if a majority of the stockholders 
should by their vote support a centenene group it would be then 
reasonable for the corporation to stand the reasonable expenses of 
that contesting group. 

Senator Leman. Do you feel that there should be a limitation on 
the expenses that either management or the contesting group should 
be permitted to incur ? 

r. Barr. I have given no thought to that subject. I have no 
opinion. 

Senator Lenman. Mr. Barr, will you submit for the record a break- 
down of the expenses that were incurred by the management or by 
the company in connection with this contest ? 
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Mr. Barr. Yes. I do not have a breakdown with me today, but I 
will be happy to have one prepared and submit it to you. 

Senator Lenman. Thank you. 

(The following was received with reference to the above:) 


Breakdown of prory contest expenses 


I. Expenses for solicitation : 

(a) Fees and expenses for solicitation by outside firms 
(b) Corporate expenses (such as traveling expenses, long dis- 

tance calls, postage, and supplies, etc.) ___._--___-_______ 230, 000 
(c) Public relations expenses (including research study)... 68, 000 
(d@) Newspaper advertising 93, 000 
(e) Printing and other miscellaneous expenses (such as letters 

CO SRM RR OUI, TUR ee aceon teen scerintii ts dein 116, 000 


Guibetahuosal sani se So ee he 582, 000 


II. Legal fees 137, 000 


III. Expenses for annual meeting (including proxy counting rental of 
hall and other miscellaneous expenses) 


Senator Lenman. Now, Senator Fulbright, have you any questions? 

Senator Futsricnr. A few, Mr. Chairman. 

I did not understand, if you said, how much stock the management 
owned altogether. That is, you were drawing the distinction between 
the Wolfson group and all of those who voted for that side as opposed 
to the management, and you read the assertion that the Wolfson group 
had claimed to have a million shares. What was the comparable 
figure for the management group—the total? You only gave some 
individuals, I believe. 

Mr. Barr. The management had no group other than its group of 
directors who were owners of stock. Their ownership was published 
in the proxy statement as is required by the regulations of the Secu- 
rities and Exchange Commission. I have not totaled that, but it would 
be less than 100,000 shares. 

Senator Fursriaur. Less than 100,000? 

Mr. Barr. That is right. 

Senator Futsrieut. Mr. Avery was by far the largest owner ? 

Mr. Barr. That is true. 

Senator Futsrienr. You said he had 63,000 shares ? 

Mr. Barr. Between 63,000 and 64,000. 

Senator Futsrient. Did that include his family and relations? 

Mr. Barr. No; it does not. Including his family, that total goes to, 
I believe, approximately 102,000. 

Senator Fu.srient. That is all—his family and his own? 102,000? 
How many shares are outstanding in Montgomery Ward? 

Mr. Barr. Slightly over 614 million. 

Senator Fursrient. Six and a half million? 

Mr. Barr. Yes. 

Senator Futsrient. Is he the largest stockholder ? 

Mr. Barr. He is the largest individual stockholder. 

Senator Futsricut. I noticed among your stockholders you had 
the president of the United States Gypsum. Is that correct? 

Mr. Barr. On the board of directors. 

Senator Fursrieut. Directors. 
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Mr. Barr. The chairman of the board of United States Gypsum Co. 

Senator Fu.srient. Is it true that Mr. Avery also controls United 
States Gypsum ? 

Mr. Barr. Mr. Avery is a stockholder of United States Gypsum 
and is on the board of directors. I do not know that he controls it. 
He holds no office in the corporation. Previously he was chairman of 
the board of United States Gypsum and was chief executive officer 
there. He is not at this time. 

Senator Futsrieut. He is a large stockholder in that company? 

Mr. Barr. I am not informed as to the extent of his stockholding in 
that company. 

Senator Futsricut. Well, is it fair to assume that the chairman of 
the board of United States Gypsum would be sympathetic to Mr. 
Avery’s views? 

Mr. Barr. Well, Mr. Shaver and Mr. Avery were associated to- 
gether for many years in the United States Gypsum Co. To what 
extent their views may differ I do not know. 

Senator Futsrient. Is it fair to assume that the principal criterion 
for election or nomination to the board on the part of management 
would be the extent of the agreement of one’s views with Mr. Avery? 

Mr. Barr. No; I would say not. It is not the extent of agreement 
of one’s views with the views of anyone. The criterion that I men- 
tioned that in my opinion is dominant is the business experience and 
business judgment of the directors or the candidates for directors. 

Senator Futsricut. Did these gentlemen from the two banks in 
Chicago have any connection with Mr. Avery in any other business? 
Or put it this way: Does Montgomery Ward bank with the City 
National Bank or does it bank with the Northern Trust Co. ? 

Mr. Barr. We have deposits with both of those banks as well as 
with many other banks, We have a substantial banking relationship 
with the Northern Trust Co. We do not have a substantial banking 
re with the City National. 

Senator Futsrieut, The Montgomery Ward business would be im- 


portant to Se bank, I expect, would it not? 


Mr. Barr. Lam sorry; I did not catch your question. 

Senator Futsrient. I say the business of Montgomery Ward is im- 
portant to any bank? I mean you deal in rather large sums, do 
you not? 

Mr. Barr. Montgomery Ward I would say on a comparative basis 
is a large corporation. 

Senator Futsrieutr. You are reputed to have over $300 million in 
cash. Is that not correct? 

Mr, Barr. That is correct—in cash or its equivalent, Government 
securities. 

Senator Fursrient. So that a bank would be sympathetic to the 
management which uses its facilities in a banking sense, would it not? 
That is human nature, is it not? 

Mr. Barr. Well, I do not know there is anything I can contribute 
on that subject. 

Senator FutsriecHr. You do not disagree? 

Mr. Barr. I do not disagree. 
Senator Fuxsricut. What was the name of that company Michi- 
ana? 

Mr. Barr. Michiana is correct. 











1344 STOCK MARKET STUDY 


Senator Fuisricut. Is that a supplier to Montgomery Ward? 

Mr. Barr. No, sir. 

Senator Futsricut. What does it—— 

Mr. Barr. Not to my knowledge. I am sure it is not. 

Senator Futsrient. What does it do? 

Mr. Barr. I do not know. 

Senator Fursricur. You do not know? 

Mr. Barr. No, sir. 

Senator Futsrieut. Where is it located? 

Mr. Barr. Mr. Crawford most of his business life was associated 
with the Pullman Co. Previously he was president of Pullman Co. 
for many years. At the time of this election he had retired from that 
position. He is still on the board of directors there along with other 
corporations. 

Senator Futsricut. How old is Mr. Crawford ? 

Mr. Barr. I do not recall his age. That has been published in the 
newspapers. It is a matter of public knowledge. But I do not recall 
his age. 

Senator Futsrient. Is he in his twenties or how old is he approxi- 
mately? You do not have to have it exactly. 

Mr. Barr. I would say he is in his seventies. I do not remember 
exactly what his age is. 

Senator Futsrient. One of these proxy statements says he is 75. 
Is there any retirement age in Montgomery Ward? 

Mr. Barr. You mean a mandatory retirement age? 

Senator Fursrient. Yes. 

Mr. Barr. No, there is not. 

Senator Futsricut. What is the average age of your board of direc- 
tors ¢ 

Mr. Barr. I have never computed the average. The age of all of 
them has received considerably publicity. There was disclosure of 
that fact. 

Senator Futsricur. I just assumed being president of the company 
you were informed about some of your colleagues. I do not wish to 
press the question. We can find it somewhere else I guess. 

Mr. Barr. Well, it would be a matter of mathematical calculation to 
average their ages. I would be happy to do that for you if—— 

Senator Furzricur. No, it is not that important. I just assumed 
you had curiosity about it yourself. 

Mr. Barr. No, I never averaged it off. 

Senator Fuisricur. You say in your statement that— 

Great latitude should be allowed management and the contestant in presenting 
their case to the stockholders. The record and reputation of any man who seeks 
the fiduciary position of director, whether on a management slate or a contest- 
ant’s slate, should always be a proper subject of inquiry and discussion. 

It was that statement of yours that led me to assume you made legiti- 
mate inquiries about the character and experience of the individuals 
who were nominated by management. 

Mr. Barr. I would say thatistrue. That would bem ing. 

Senator Futsricut. Well, it is y thought, I believe—and I 
do not know anything personally about it, never having had the good 
fortune to own a share of Montgomery Ward—but it is —, 
thought Mr. Avery dominates the company and has since 1932. 
that not true? 
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Mr. Barr. Mr. Avery has been the chief executive officer of the cor- 
poration since the fall of 1931, 

Senator Futprienr. 1931? 

Mr. Barr. Whether you say that the chief executive officer of a 
corporation dominates the corporation, that is a conclusion. He cer- 
tainly, by virtue of his office, is in the position to make final decisions 
on any problems which arise. 

Senator Fuisricut. From time to time we have read in the press 
where this or that officer, usually the president or executive officer, has 
been fired, and the press has attributed that to a difference with Mr. 
Avery. Is that not so? ‘There has been a tremendous turnover in 
the upper echelons of the officers of Montgomery Ward, quite unusual 
compared to Sears Roebuck. Is that not so? 

r. Barr. There has been, I believe, a higher turnover among the 
officer group of Ward’s than there has been at Sears. That is true. 

Senator Futsrientr. That is right. Well, the press reports that as 
having been due to a difference of opinion with Mr. Avery. He has 
been a very strong character in his management of Montgomery Ward. 
Is that not so? 

Mr. Barr. Is it not so that the press has so attributed ? 

Senator Futerigut. Yes. That is all—— 

Mr. Barr. I would say the press has expressed differing views on 
that subject. The fact is that there have been a variety of reasons 
leading up to that turnover in personnel. I think that it is impossible 
to generalize on the subject and still be accurate. 

Senator Futsrienr. Well, I was inviting you to generalize. I do 
not know. Iknow very little about it. 

Mr. Barr. I think it is impossible to generalize on it. I think if 
that is a proper subject of inquiry that it would call for an examina- 
tion of the facts on a case-by-case basis, because, as I say, the fact is 
there were differing reasons for that result among the different people. 

Senator Furerienr. I was trying to lead up to a point. You are in 
doubt whether this is a legitimate case of inquiry? You say that this 
ps fight has many similarities to a political contest and that great 

atitude should be allowed the management and the contestant, and 
yet you are very critical of the tactics of the Wolfson group. I was 
wondering how we could draw some line as to what is legitimate and 
what is not legitimate. The principal complaint you have is appar- 
ently that you do not know who the Wolfson group are. 

Mr. Barr. That is the only criticism that I make. 

Senator Futsrient. Is that the only criticism ? 

Mr. Barr. That is the only criticism I stated. 

Senator Futsrieut. And yet you are opposed to cumulative voting? 
How do you think that you can ever dislodge an inefficient management 
under a approach when—— 

Mr. Barr. Well, as I tried to make clear, nothing which I have said 
is intended to place any interference whatsoever in the way of dis- 
placing a management which has lost the confidence of the stock- 
holders. I have made no criticisms of proxy contests as such. My 
only point is that if a non of stockholders makes an attempt to 
unseat @ management of a corporation, the stockholders are entitled 
to know who the group is which is making the effort so that they may 
be in a position to make an intelligent choice between the two groups. 
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Senator Futsricut. Well, how would you propose that we do that? 
What can we do to make any more full disclosure than is now required 
by the law? 

Mr. Barr. You see, I do not understand that in fact there is any 
difference of opinion on that point so far as I know between Mr. 
Wolfson and myself. As I read in the statement which I presented 
at the opening of my appearance, Mr. Wolfson was reported in the 
New York Times as having publicly stated that he would welcome a 
chance to appear before the SEC and provide under oath the names 
and holdings of the members of the 1 million shares which he said 
his group owned. I do not understand that he opposes that. But 
apparently it would appear that there is no machinery for the doing 
of that. 

Senator Fu.prient. All he need do is give it to the New York Times 
or any other newspaper. He could have made it public without going 
to the SEC, could he not? 

Mr. Barr. I would assume he could. I would know no reason why 
he could not. 

Senator Fursrigut. What do you think was his motive in makin 
the statement that he would welcome the chance to go to the SE 
and reveal the names? 

Mr. Barr. I think you would have to ask Mr. Wolfson about that. 
I would not know. 

Senator Futsricut. You have no thought about that? 

Mr. Barr. That is right. 

Senator Fursrieut. Would you think that a limitation on the 
amount to be spent in an election would be good or bad? 

Mr. Barr. As I stated previously, I really have no opinion on that. 
This was my first experience in a proxy contest. 

Senator Futsrient. It has been said in the press that some of the 
Ward employees were actively engaged in soliciting proxies both dur- 
ing and outside of business hours. Was this activity completely 
voluntary ¢ - 

Mr. Barr. Yes, sir. 

Senator Fursrient. Was the continuity of any employee’s job 
threatened in order to force participation in proxy solicitation ? 

Mr. Barr. No, sir. 

Senator Futsrient. Were any employees—— 

Mr. Barr. Neither directly nor indirectly. 

Senator Futsricutr. Were any employees reimbursed for time spent 
in proxy solicitation outside of business hours ? 

Mr. Barr. No, sir. 

Senator Futsrient. You, I believe, have already agreed to supply 
the cost to the company for man-hours spent by personnel in proxy 
solicitation, if any? 

Mr. Barr. I stated to the chairman that I would supply a break- 
down of the expenses of the contest. I am not sure that I will be able 
to supply a statement of the man-hours spent. 

Senator Futerient. Was any employee discharged anywhere in 
the Montgomery Ward organization for refusing to solicit proxies? 

Mr. Barr. Absolutely not. 

Senator Futsricut. Did you criticize the SEC in any respect with 
regard to the conduct of the proxy contest ? 
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Mr. Barr. I do not recall that I have ever stated any criticism of the 
SEC in that regard. As I stated here this morning, it is my view that 
the SEC worked quite diligently to administer what they believed 
to be the direction which they had received from the Congress. 

Senator Futsrient. Did the SEC criticize the management for 
statements that they put in the annual report ? 

Mr. Barr. Not tomy knowledge. Nosuch criticism ever came to my 
attention. 

Senator Futsrient. Did they prevent your sending in the proxy 
statement a statement that you had already published in the annual 
report or a similar statement ? 

r. Barr. No; I do not recall that there was any refusal after the 
issuance of the annual report to include any of that material in 
the proxy statement. It is true—I am not sure just what you are get- 
ting at. I believe that the SEC did forbid the publication in proxy 
material of some of the statements which were made in the annual 
report. Certainly not all of them. 

Senator Futsricut. Some of the statements that you made in the 
annual report were not acceptable in the proxy statement? Is that 
true or not according to your information ? 

Mr. Barr. According to my information, there were some of the 
statements made in the annual report which were not acceptable to 
the SEC for inclusion in proxy-soliciting material under their rules 
and under their understanding of the intent of Congress. 

Senator Fu.srienr. Do you think it would be a wise thing for this 
committee to recommend to the Congress that statements contained 


in the annual report with regard to a contestant should conform in all 


respects to statements which are acceptable in the proxy statement 
itself ? 


Mr. Barr. No; it is my view, as I pew pi to state previously, 


that I do not believe that the Congress should set up a censor to pass 
as a governmental function upon what facts should and what facts 
should not be brought to the stockholders’ attention in a proxy con- 
test either by the contestant or by the management. And my criti- 
cism is that the SEC now understands that Congress has done that, 
and that is the reason that I stated at the opening that I believe that 
if that has been done that that legislation should be modified. 

Senator Futsrient. That is the criticism I think I asked you about 
in the beginning. You do criticize or do still criticize the SEC’s 
views on what a proxy statement should contain, do you not? 

Mr. Barr. I think my criticism is of the—I have no criticism of the 
SEC. The SEC I think is quite sincere and diligent in administering 
the law as they understand it. But my criticism then is not of the 
SEC but my criticism is of the legislation which authorizes the SEC 
to take that position. 

Senator BRIGHT. Those rules, as I understand it, are formu- 
lated by the SEC under a broad authority from the Con . 
would think that you are saying the SEC is misguided in its interpre- 
tation of its authority. Is that not a logical interpretation? I do not 
think the Congress created this particular regulation, as in most cases 
they do not—the specific regulation. They say, “You may say this 
or you may not say this.” 
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Mr, Barr. All I can state on that is that I was informed by the 
SEC that in taking this position of censorship they were carrying 
out the intention of Congress. 

Senator Futsricut. Yes. _ They prescribe a rule which you dis- 
agree with, Thee yreeciad that rule under the authority given 
to them to prescribe rules. But they have done it in your view in an 
erroneous manner if I understand you correctly. 

Mr. Barr. I think that is true. 

Senator Fuisrieur. You think then no holds should be barred in 
one of these fights? That you can say anything you please? 

Mr. Barr. I did not say that. 

Senator Futsricut. Well, I am trying to find out what you did say. 
You said you would not interfere—what did you say? I am not try- 
ing to put words in your mouth, I am only trying to elicit a full 
statement. 

Mr. Barr. What I said was that I felt there should be no censorship 
of what facts pertinent to the issue should be brought to the attention 
of the stockholders either by the management or by a contestant. 

Senator Futsricut. Well, I am very slow to follow perhaps, but 
where is that different from what I said—that you can say anything 
you please in one of these? What is the restriction ? 

Mr. Barr. Well, I do not want, Senator, to get into a quibble of 
words with you. If we say the same thing, it is the same thing, and 
that is fine. 

Senator Futsricut. Maybe I had better not pursue this. Having 
come through this fight I had assumed you knew more about proxy 
fights than any man in the country—uniless it is Mr. Robert Young. 
I thought maybe you could offer some suggestions to us as to how 
better to regulate the conduct of these fights. But if I understand 
you correctly, you think except for this restriction on the part of the 
SEC that the regulations are adequate and nothing need to be done 
about the law; is that correct? 

Mr, Barr. No; that is not true. It seems to me that—— 

Senator Fureridut. Well, full disclosure, That is the only sug- 

estion. 
. Mr. Barr. That is right. 

Senator Funprient. That is the only thing you recommend? 

Mr. Barr. That is the only recommendation I have made. Now, it 
has been my—I did not come here with the idea that I could tell you 
the kind of legislation which you should write in the public interest. 
I came here in the hope that by supplying you with any facts which 
would be relevant and of interest to you concerning our contest—that 
those facts would be helpful to you in framing the legislation which 
would be appropriate to meet the problem. 

As I stated to the chairman mgnnran T do not profess to be an 
expert in the field of legislative control. It would be my opinion 
that there probably is no one way necessarily that is the right te 
and that all other ways are wrong for meeting this problem. And, 


as I stated to the chairman, our x poke have done some work in 
ight 


the way of a specific scheme which m be ean and I would 
be happy to ask them to supply the committee with that. : 
Senator Fursrient. Well, I for one certainly hope you will. I 
think we want any suggestions from your attorney. 
Mr. Barr. We will be glad to do that. (See p. 1335.) 
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So far as I am concerned, I will be glad to supply you with any 
facts relating to this matter that you are interested in, and I have 
conceived it that that was the purpose that I was asked to come 
here for. 

Senator Funsricut. Well, I do not know whether it is a fact or 
not in your view, but the problem, of course, is that we wish to have 
efficient management in our corporations, and if we could have any way 
of guaranteeing that, we would seek it, but we do not. The problem 
is to get pood management but also to keep the way open for the 
change of management when it is bad and when it proves to be 
inefficient. 

Mr. Barr. I am sure we would all agree with that. 

Senator Fursricut. That is a very difficult thing, but there is a 
matter of opinion there. I do not know whether that is a fact in your 
view or not. Whether or not management is good is a matter of opin- 
ion. Whether or not Mr. Avery is an able businessman is a matter 
of opinion. I do not know whether that is a fact. Can you prove 
that he is or not? Or do you accept some tangible criterion that be- 
cause he is successful he is therefore able? I do not know whether 
that is sound or not. 

Mr. Barr. I would say I would agree fully with everything you 
have said in your last statement. I think those are matters of opin- 
ion. And under our corporate setup it is the stockholders of the 
corporation who have the power and the right to exercise their judg- 
ment and express their opinion effectively with regard to that. I do 
not think that there is any absolute standard which proves as a matter 
of fact that one man is a good manager or is not a good manager 
whether it be a member of the management group or a contestant’s 
group. And it is the stockholders who are called upon to exercise their 
judgment and their discretion in that regard. 

Now, my point is that there is, however, an interest, public interest, 
since the stockholders do have that power and that right, that when 
a contest between 2 men or 2 groups arises for the management of 
a publicly owned corporation, the stockholders who have the respon- 
sibility of making the decision be apprised of all of the relevant facts 
concerning both groups so that they may intelligently make their 
choice. That is my only point. 

Bnei Furericnt. I do not think I disagree with you on that 
either. 

Mr. Barr. Now, applying that to the Montgomery Ward contest, 
the fact which I attempted to bring to your attention was that we 
were faced with a contest, a group that defined themselves as the 
group, and they said, “We own a million shares of stock.” I say that 
the group who is seeking control—that the stockholders should have 
the right to know who the group is that is seeking to take over the 
control of the corporation. 

Senator Funsricnr. There was no doubt about who Mr. Wolfson 
was, and that he was the admitted principal leader and influence in 
that group, was there? 

Mr. Barr. There was no—I do not know. I do not know who the 
members of the group were. : 

Senator Futsricnt. You know Mr. Wolfson? 

Mr. Barr. I know Mr. Wolfson. 

60650—56—pt. 3——3 
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Senator Futsricnt. And the ones the papers carried. There may 
be some others. But I do not know any more about Mr. Avery than 
I do about Mr. Wolfson. 

But to come back to one point you made, the objective, it seems to 
me, of this hearing and of the committee is to try to insure as far as 
possible the opportunity for the stockholders to express themselves. 
It is quite clear that with the wide dissemination of ownership as in 
your company and in many companies the fact is that many stock- 
holders have so few shares that they really do not take the trouble to 
express themselves. They think of it only as an investment, without 
any responsibility in management. So it isa very difficult matter to get 
them to participate in any really constructive way; is it not? 

Mr. Barr. That is true. 

Senator Fu.sricur. It seems to me as the umpire, we will say, in 
a sense, at least in setting up the rules, that it is our objective if there 
is any defect in them to make corrections. I do not know that there 
is, but we have been confronted with these 3 or 4 rather well-publicized 
contests only recently. It may be that there is nothing to be done, 
that nothing should be done. i do not know. But I was hoping you 
could give us some light on that subject. 

It does seem to me that these big corporations sometimes may be 
controlled by a very small number of shares concentrated in the hands 
of 1 or 2 people. 

Mr. Barr. That could well be. 

Senator Futsrreut. I do not know whether that is a good thing 
or not. Your view about cumulative voting would seem to be that 
you should not disturb management once it is in. I do not know. 

Mr. Barr. No; that is not my view. 

Senator Fursricnur. I thought cumulative voting was a way and 
that the chief excuse for it was a way to keep management on its toes 
and always to have an opposition within management. If you elimi- 
nated it, then you would not have any opposition and no opportunity 
to inform the stockholders of the true state of facts; is that not true? 
At least that is the argument. 

Mr. Barr. I think that is one of the arguments that is made. 

Senator Futsrient. You do not think it is a valid argument? 

Mr. Barr. No, sir. 

Senator Futsrieut. What is wrong with it? 

Mr. Barr. Well, I do not know that I have anything to add to what 
I said previously on the subject. 

Senator Fu.sricur. Put it this way: If there is no opposition per- 
mitted on the board of directors, how are stockholders ever to get at 
the facts? Because it is in a sense a closed group. How do the stock- 
holders know what is going on and how can they find out what are the 
real policies within the board of directors? 

Mr. Barr. I do not know of any problem arising in that regard. 
We are not talking about a closed group at all. We are talking about 
the right of a majority of the stockholders to elect the management 
of their corporation. And, as I say, it is my opinion that we will 
have a higher degree of efficiency in the operation of our corpora- 
tions if we have a management group who can work together as a 


team rather than a management group composed of opposing forces, 
pulling towards different objectives. 














STOCK MARKET STUDY 1351 


Senator Fursrienr. I thought you objected to having even a 
minority of people represented by the minority of the stockholders. 
Do you or do you not? I did not say the majority. You do have 
the majority. 

Mr. Barr. That is right. 

Senator Fuisricut. But I thought you objected to the minority 
cumulating their votes and getting in this case three votes. 

Mr. Barr. That is true. 

Senator Fursricut. Well, then, you do not wish any opposition 
on the board of directors? 

Mr. Barr. That is right. I think the board of directors should be & 
group working all of them toate to achieve a specific objective 
rather than pulling in different directions. 

Senator Futsrient. That is all, Mr. Chairman. 

Senator Leuman. Senator Capehart, do you have any questions? 

Senator Carrnart. Yes; I have some questions. 

Mr. Barr, we have been talking a lot about cumulative voting. Is 
it not a fact that is entirely a State matter and the Federal Gov- 
ernment has absolutely nothing to do with it? 

Mr. Barr. That is true. 

Senator CareHart. In every instance it is a State matter. There- 
fore, this committee could not possibly do anything about it. 

Mr. Barr. Some States permit it. Some States require it. It does 
not prevail in other States. 

Senator Leuman. May I say, Senator Capehart, that it is ap- 
parently considered a Federal matter because there is a bill right now 
to do away with cumulative voting in banks. 

Senator Carenarr. That is national banks. 

Senator Lenman. Yes. It is a Federal matter. 

Senator Carenart. The Federal Government gives national banks 
charters. But the Federal Government does not give any corpora- 
tion in the United States a charter. That is my point. Therefore, 
there is nothing we can do about it if we wanted to. Though it is 
good or bad, we have absolutely no control over it in the Federal 

overnment. 

Another question, Mr. Barr. You agree with the purpose of the 
legislation that has been introduced here, and that is that the owner- 
ship, the beneficial ownership, of stocks should be disclosed? You 
agree with that, do you not? 

Mr. Barr. Certainly I do to the extent that the beneficial owners 
are parties to a proxy contest. 

Senator CapeHart. Yes. I mean when there is a proxy contest 
that the beneficial owners of the stock ought to be disclosed. At no 
time do you—or maybe you do. I will ask. At no time have you in 
any way tried to find out, or advocated we have any sort of rule or 
regulation of law trying to find out, how a man was going to vote his 
stock on election day ? 

Mr. Barr. Oh, no. 

Senator Carenart. I mean that has never entered anybody’s mind 
regardless of the line of questioning that has been put forth here— 
that anyone should make any effort to try to find out how a man is 


going to vote his stock other than those that are involved in the fight 
i 
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Mr. Barr. I think that each stockholder should have complete 
freedom to vote either way. 

Senator Carenart. That is right. 

Mr. Barr. Make up his mind or change his mind during the course 
of the campaign. : 

Senator Capenart. And each side should have the right to use all 
honest methods to convince him he ought to vote for them? 

Mr. Barr. That is right, by bringing fully the facts to the atten- 
tion of the stockholder. 

Senator Caprnart. You do agree with me 100 percent that the 
beneficial owners of the stock ought to be known to every other stock- 
holder if the stockholders wish to know ? 

Mr. Barr. I certainly believe that to the extent that the beneficial 
owners of the stock are a party to a proxy contest. 

Senator Carenart. In other words, in the fight that you just re- 
cently had I believe you testified that there were some 700,000 shares 
of stock voted by the brokers in Wall Street and you or no one else 
knew who the beneficial owners were. Is that correct? 

Mr. Barr. That is right. There was. 

Senator Capenart. I mean over a million shares. 

Mr. Barr. Well, as far as brokers are concerned, there were between 
900,000 and a million shares voted—stock held in brokers’ names. 
Some of that stock was voted in support of the Wolfson group, and 
some of that stock was voted in support of the management group. 
We do not know the identity of the stockholders regardless of which 
way they voted. 

we Capenart. I do not care on which side the stockholders 
voted. The fact remains that there were 1,111,844 shares out of a 
total of how many? 

Mr. Barr. Six and a half million. 

Senator Capenart. Out of a total of 614 million—that were voted 
where neither your side nor the other side knew who the beneficial 
owners were. Is that correct? 

Mr. Barr. Well, there was 1,111,000 registered in the name of 
brokers and, as I say, between 900,000 and a million of those actually 
were voted. In other words, there was—— 

Senator Carenarr. Some that were not voted ? 

Mr. Barr. Some that were not voted. 

Senator Capehart. But as far as the corporation records, the Mont- 
gomery Ward corporation records, show, they were in the name of 
these brokers ? 

Mr. Barr. That is right. 

Senator Carenart. And, of course, the broker was not the beneficial 
owner ¢ 

Mr. Barr. To a very large extent they were not. It may be that 
the broker may have been the beneficial owner of a few of those shares. 
I would not know how many. 

Senator Carenart. But you do not know? 

Mr. Barr. No. ; 

Senator Carenart. Then there is another group of stock I presume 
held by so-called nominees where you do not know who the beneficial 
owner is? 

Mr. Barr. That is true. 

Senator Carenart. What was the total of those? 
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Mr. Barr. There is slightly over a million shares registered in 
the name of nominees. 

Senator CaPenart. Over a million in addition to this million shares 
in the names of brokers? 

Mr. Barr. That is right. 

Senator Carrnart. In other words, in this fight then there were 
2 million shares of stock that had I owned a share of stock in Mont- 
gomery Ward or 10,000 shares of stock I would not have been able to 
have found out who the owners were? 

Mr. Barr. That is true. 

Senator CarrHart. And that is approximately one-third of the 
shares. 

Mr. Barr. Approximately that. It is a little short of it. 

Senator CarenArt. That is what we are trying to cure if we can. 

Mr. Barr. Well, I would say that is one facet of the problem. The 
point which I was making was that when a stockholder or a group 
of stockholders engage in a proxy contest and solicit the support of 
the stockholders of the corporation to support their nominees or candi- 
dates for the fiduciary office of director, that the stockholders are 
entitled to know the identity of that group and the extent of their 
holdings. And that is true—— 

Senator Carenarr. You mean you feel that in addition to being able 
to know the beneficial owner of every share of stock ¢ 

Mr. Barr. Yes. I mean I would say that the point which I make 
perhaps does not go as far as you suggest. 

Senator Carenart. I was under the impression you go further. 
Maybe I do not understand. 

Mr. Barr. No, I believe not. 

Senator Caprnart. I am only thinking in terms of forcing any 
holder of the stock for someone else to divulge the beneficial owner 
of it. You would go further and likewise make a group identify 
themselves in every respect? Is that it? 

Mr. Barr. My point is that if A, B, and C, three stockholders, 
joined together to conduct a proxy contest and Mr. A comes out and 
says, “I am challenging the management of this corporation; I am 
part of a group who owns a million shares of stock. My own holdings 
are 100,000 shares,” says Mr. A, “but my group owns a million 
shares”—now, his group are B and C, but he never says who B and C 
are. He never discloses how many shares of stock B and C own. 

Senator Capenart. And you think we ought to have a rule or regu- 
lation or a law requiring him to name B and C? 

Mr. Barr. Toname Band C. That is my only point. 

Senator Caprnart. You also feel we ought to fae a rule or regula- 
tion or law, by which one would be able to find out who held the 2 
million shares, the names of the nominees and the names of the 
brokers ? 

Mr. Barr. No, I have not gone that far, and I am not sure that 
would be necessary. 

Senator Caprnart. I see. Well, that is what we are trying to find 
out. 

Mr. Barr. But my point is that those stockholders who are a part 
of the contesting group should be identified, and their holdings should 
be disclosed, regardless of whether their stock is held in street names, 
brokers’ names, nominees’ names, or in their own names. Who are 


' 
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the members of the group and how much stock do they own? That is 
my point. And the stockholders have a right to know who the 
group is that is attempting to assume the management of their 
corporation. 

Senator CaprHart. Maybe if this fellow that you call A—maybe 
he feels a little bit like a man running for President or the Senate or 
the Congress. He thinks he is going to get a million votes. 

Mr. Barr. I am not talking about how many votes he thinks he will 
get or what stockholders he thinks will support him or will not, but I 
am talking about the identity of the contesting group. 

Senator Carenart. In other words, you thin 

Mr. Barr. People who are associated together for that purpose. 

Senator Carenart. In other words, you think if A makes a public 
statement that he has a million shares—— 

a Barr. That he owns a million shares or controls a million 
shares. 

Senator Carenart. And the records on the corporation’s books show 
only a hundred thousand, that if there is a proxy fight he should 
divulge the names of the owners of the other 900,000? 

Mr. Barr. That is exactly my point. 

Senator Carenart. But you are not certain, however, that we ought 
to have rules or regulations or a law that all brokers and nominees 
aoe lge the names of the beneficial owners of the stocks that they are 

olding? 
Mr. Doom: Of all of the stock? No, I am not sure it would serve any 
useful purpose to go that far. 

Senator CareHart. Mr. Avery became the head of Montgomery 
Ward in what year? 

Mr. Barr. In 1931, November of 1931. 

Senator Carenart. Just briefly, what was the status of the corpo- 
ration at that time? 

Mr. Barr. It was in very bad financial condition. 

Senator CapeHart. And did the company make money each succes- 
sive year after he became president ? 

— Barr. Each year after 1932 the corporation has operated at a 
profit. 

Senator Carenart. And did it pay a dividend each year? 

Mr. Barr. It has paid dividends continuously since 1936. 

Senator Carenart. It has accumulated how much working capital 
since 1932? 

Mr. Barr. Working capital of over $600 million. 

Senator Carenart. Since 1932? 

Mr. Barr. Yes. 

Senator Carenart. Did it have a minus working capital in 1932? 

Mr. Barr. No, it had a working capital in 1932, I do not remember 
the exact figure. It was in the neighborhood of $70 million. The 
earned surplus account of the corporation was in the red at that time. 

Senator Carenart. I see. How much has it paid out of dividends 
since 1936? 

Mr. Barr. Fifty-some dollars. 

Senator Carenart. Fifty-some dollars a share? 

Mr. Barr. Yes, speaking now of the common stock. 

Senator CarrHart. How many banks do you deposit money with in 
the United States? 
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Mr. Barr. I do not have that figure available. 

Senator CapeHart. Approximately how many ? 

Mr. Barr. Well, a large number. 

Senator CareHart. A thousand? 

Mr. Barr. Yes; approximately a thousand. 

Senator CapeHart. You would say you deposit money in approxi- 
mately a thousand banks in the United States? 

Mr. Barr. Yes. 

Senator Carenart. Your testimony, I believe, in answer to ques- 
tions from Senator Lehman or Senator Fulbright, was you feel that 
in a proxy fight each side ought to be permitted to send out or mail out 
or do anything they care to in respect to disseminating information as 
long as it is truthful and honest. 

Mr. Barr. That is correct. 

Senator Carenart. As long as it is factual. 

Mr. Barr. That is right. 

Senator Careuart. They ought to be permitted to go to any extreme. 
I mean by that, mene any, amount of money. Would you limit the 
amount of money 

Mr. Barr. I have stated I have no opinion on whether or not there 
should be a limitation on the amount of money. 

Senator Carenart. Do we understand, then, that you have only one 
complaint to make in respect to—— 

Mr. Barr. You see—pardon me, Senator, but with respect to this 
amount of money, there are several angles that would have to be 
thought through. I would assume, for example, that it is reasonable 
for a corporation with a hundred thousand stockholders to spend more 
money in a proxy contest than a small corporation with 500 stockhold- 
ers. I am not sure whether or not it would be possible to set forth a 
maximum. I don’t think there could be a flat dollar amount because 
the circumstances would vary so widely. 

Senator Capenart. In other words, you felt, when Mr. Wolfson tried 
to get control of Montgomery Ward, that you had a fight on your hands 
and that you were justified in fighting in any way you could as long as 
it was honest ? 

Mr. Barr. That is right. 

Senator CaPenarrt. Fou felt that a stockholder had a right to try 
to take control away from you if he could, as long as he did it honestly ? 

Mr. Barr. Absolutely. 

Senator CareHarrt. You had only one objection to the whole fight; 
that is, there is no rule or regulation or law requiring or forcing a per- 
son who starts a fight to divulge the names of his associates ? 

Mr. Barr. That is right. 

Senaiat Capenart. Thank you verymuch. That isall the questions 

ave. 

Senator Lenman. Mr. Barr, will you now describe in some detail, if 
1 can, the procedure which you followed, which the management fol- 

owed, in soliciting the proxies of large individual and corporate hold- 
ers of Montgomery Ward stock? How did you proceed about it? 

Mr. Barr. There were, during the course of the contest, a number of 
letters written to all stockholders, which went to all of the stockholders 
regardless of the size of their holdings, regardless of whether they held 
1 or 2 shares or several thousand shares. That was a form of solicita- 
tion of the large stockholders as it was of the small stockholders. 
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We also attempted to call upon all of the stockholders, both the large 
and the small ones, for the purpose of soliciting their proxies, answer- 
ing any questions which they had concerning the management of the 
corporation, to the end that they might be better informed with what 
the facts were and would be in a better position to exercise their judg- 
ment, and to attempt to secure their proxies in support of the manage- 
ment. That was done by personal calls and by the written material 
which was mailed to them. 

Senator Lenman. Was that the whole procedure that you followed? 

Mr. Barr. Yes; yes, that was the whole procedure, and that was 
done both by employees of the company and by employees of Georgeson 
& Co. which is a professional proxy firm in New York who assisted 
us in that regard. 

Senator Lenman. Did you delegate or ask anybody who was not 
connected with your company or with Georgeson & Co. to solicit 
proxies in your name, or, rather, for the benefit of the management ? 

r. Barr. I do not recall any instance where we did that, no. 

Senator Lenman. Did you not ask certain brokerage houses and 
nominees to solicit the proxies for you ? 

Mr. Barr. Not to my knowledge, no. 

Senator Leman. You are sure of that? 

Mr. Barr. I am absolutely sure of that. Now, you understand of 
course, that—take brokerage houses, for example. The brokerage 
house has a certain number of shares of stock registered in its name. 
We have no information as to who the beneficial holders of that stock 
are, and it is normal procedure, so far as I know, in the case of all 
annual meetings of stockholders—which we followed here—to send 


our proxy-soliciting material, these letters I mentioned, and pro 
prox} f ? xy 
r 


statements, to the brokers with the request that they forward that 
material to the beneficial owners whom they know, but whom we do 
not know. 

Heal if your question covered that, Mr. Chairman, of course we 
did that. 

Senator Lenman. Well, I realize that. There is nothing objection- 
able in that. 

There are a great many suppliers, manufacturers, jobbers, others, 
who sell goods to Montgomery Ward & Co. 

Mr. Barr. That is right. 

Senator Lenman. Did you contact any of them whom you did not 
know as bona fide holders of Montgomery Ward stock with the request 
that they help the management in this fight ? 

Mr. Barr. Absolutely not. 

Senator Lenman. i many banks do you deposit, money in? 

Mr. Barr. Well, I stated a moment ago I do not have the exact 
number here, but it would approach a thousand. 

Senator Lenman. Did you make any particular efforts—I will not 
say pressure, but that is implication, of course, of my question— 
did you solicit the banks with whom you do business, who have your 
dopants, to make any efforts to secure proxies for the management? 

r. Barr. If I understand your question correctly, the answer is 
“No.” You understand that a large number of banks throughout the 
United States are owners of our stock, and any bank which had stock 

istered in its name—yes, we solicited those for their proxies. 
nator Lenman. My question went much further than that. 
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Mr. Barr. Yes. And as I say, the answer to your question is “No.” 

Senator Lenman. Were there banks requested to go out and solicit 
proxies or to urge the giving of proxies by others? 

Mr. Barr. No, sir. 

Senator Lenman. What did you do about the large investment 
trusts who are, of course, very important holders of the stock. Did 

you-— 

Mr. Barr. We did the same thing with respect to them as we did 
with any other stockholder. We solicited their proxy. They received 
the letters which were written to all stockholders and they were also 
personally called upon. 

Senator Lenman. Did you personally see the managers—— 

Mr. Barr. To the extent that we knew who they were. 

Senator Leaman. Did you personally see the managers of these 
insurance companies and investment trustees in behalf of the man- 
agement, securing proxies for the management ? 

Mr. Barr. Yes. To the fullest extent that we could, a representa- 
tive of the management did call upon them. 

Senator Lenman. Well now, of course you understand that these 
investment trusts and the insurance companies do not own the stock 
which they voted. They represent, in many cases, in the case of the 
investment trusts, open at closed end, many thousands of stock- 
holders. In the case of the insurance companies, they represent many 
millions of stockholders. If they have Montgomery Ward stock in 
their portfolio, who decided whether that stock was to be voted in 
favor of the management or in favor of the contestant? 

Mr. Barr. So far as I am informed, it was the management of the 
investment trust or the management of the insurance company that 
made that decision. 

Senator Leaman. What were the contacts of your company with 
the managers of the investment trusts or insurance companies? 

Mr. Barr. Well, the same type of contact we made with all stock- 
holders. I mean by that that, as I said, to the fullest extent that we 
could, a representative of our management called upon the manage- 
ment of the investment trust or insurance company and solicited their 
proxy. 

Senator Leaman. You have two bank officials on your board. 

Mr. Barr. That is right. 

Senator Leuman. Did they personally solicit the proxies of other 
banks and other investment companies with which they were probably 
very closely associated—because there is this close association, I know, 
between banks and investment trusts and insurance companies. To 
what extent did they participate in the solicitation ? 

Mr. Barr. So far as I am informed—— 

Senator Lenman. I am trying to establish here whether there was 
any undue pressure brought on these companies, and I am not doing 
it particularly in the case of the Montgomery Ward contest. I am 
thinking of some of the other companies in which the actual stock 
ownership by individuals is far more diffused than in the case of 
Montgomery Ward. I am trying to establish to what extent these 
interlocking associations, interlocking connections, influenced the 
giving of proxies. 

Mr. Barr. Well, to answer your question, Senator, so far as I 
know—-and I am sure that I know about it—the two directors on our 
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board who are officials of banks did not actively solicit proxies in our 
behalf from other banks or other financial institutions. We at- 
tempted, to the best or our ability, to avoid getting into this field of 
what you refer to as undue influence. 

For example, this is an illustration of what I mean. We have, 
throughout the country, several thousand suppliers, people who sell 
merchandise to us. You asked us whether we asked them to solicit 
proxies in behalf of the management. We didnot. I recall that—— 

Senator Lenman. Excuse me one moment. 

( Discussion off the record.) 

Senator Lenman. Excuse me. You were answering a question. 

Mr. Barr. Yes. I was commenting, as an illustration of the princi- 
ple that I have tried to express here, with respect to suppliers. 

We have several thousand manufacturers and suppliers of various 
kinds throughout the country who sell substantial amounts of mer- 
chandise to us. We have a very substantial business relationship. 
At some time during the course of this proxy campaign, the sugges- 
tion was made conversationally, “Well, why don’t we do the thing that 
you suggest? Why does not Montgomery Ward contact its sup- 
pliers—they have an interest in the perpetuation of this manage- 


ment-—seek their support in going out and soliciting proxies and sup- 
porting the management?” And I said, “No, we will not do that. 
Not a single supplier is to be contacted in that regard. The impor- 
tant thing for Montgomery Ward is that we continue to have a 
strictly business relationship with our suppliers, that we be in a posi- 
tion after this proxy contest is over to deal with all of our suppliers 
on an arm’s-length basis. We are not going to ask our suppliers for 


any special favors which in any way would obligate the management 
or the corporation to them after this election is over.” 

We attempted, to the best of our ability, to keep our solicitation of 
proxies on that plane. 

And that was not done. I just give that, as I say, as an illustration, 

Senator Lenman. Thank you. That is a very interesting one. 

But in reading over the classification of the proxies that were given 
to the management and given to the opposition, I notice certain things 
that seem to me quite significant. 

In the case of banks, virtually 92 percent, 91.9, was voted for the 
management, and only 8.1 was voted for the opposition. In view of 
the fact that you have very large cash reserves which are deposited 
in a great many hundreds if not thousands of banks, I wondered 
whether there was any connection between that. It would seem that 
way to me. 

The same thing is true with investment trusts, in which there is a 
close association between relatively few people, of 92.8 percent voted 
for the management, and only 7.2 percented voted for the opposition. 
Whereas for individuals there was a very much larger percentage 
voted, and as far as brokers are concerned, a very much larger per- 
centage voted for the opposition. 

I was wondering whether you had any explanation of that. 

Mr. Barr. Well, I would say that so far as the banks are concerned, 
there certainly was no pressure placed on the banks, and to a ve 
substantial extent the banks who held the stock were not banks wi 
which we did have deposits. 
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I think that no conclusion of the type that you mentioned can 
logically be drawn from that result. 

With respect to the investment trusts, you will notice that the 92.8 

ercent which you mentioned was voted in favor of the management 
is only 92 percent of 10,000. In other words, there are only 10,000 
out of the 614 million, an infinitesimal amount, which was registered 
in the name of investment trusts. 

Senator Lenman. You submitted, Mr. Barr, a list of the principal 
connections of your directors. I know you do not have a I am 
asking for in your possession here today, but will you submit for the 
record here today the other business or financial connections of your 
directors? 

Mr. Barr. Well, some of our directors serve on the boards of direc- 
tors of other corporations. That is a matter of public record and 
1 would be happy to assemble it and supply it if that will be of help. 

Senator Leuman. Will you do that? 

Mr. Barr. Yes. 

(The following was received with reference to the above:) 


BusINESS CONNECTIONS—MANAGEMENT’S DIRECTORS 


Sewell L. Avery: Formerly, chairman of the Board, Montgomery Ward & Co. 
Director: (a) The Northern Trust Co., (b) United States Steel Corp., (c) Peoples 
Gas Light & Coke Co., (d) Pullman, Inc., (e) Pure Oil Co., (f) United States 
Gypsum Co. Appointed advisory governor, Midwest Stock Exchange. 

John A, Barr: Chairman of the board and president, Montgomery Ward & Co. 

Philip R. Clarke: Chairman of the board, City National Bank & Trust Co. 
Director: (a@) United States Steel Corp., (b) Pure Oil Co., (c) Pennsylvania 
Railroad. 


Percy B. Eckhart: Senior partner, law firm, Eckhart, Klein, McSwain & 
Campbell; chairman of the board, B. A. Eckhart Milling Co. President: (a) 
DeSoto Securities Co., (b) DeSoto Realty Trust (and trustee). Vice president: 
(a) Chicago, Terre Haute & Southeastern Railroad Co., (b) The Chicago Corp. 
Director: (a) B, A. Eckhart Milling Co., (b) DeSoto Securities Co., (¢) Chicago, 
Terre Haute & Southeastern Railroad Co., (d@) Chicago Title & Trust Co., (e) The 
Chicago Corp. 

C. H. Shaver : Chairman of the board, United States Gypsum Co. 

Solomon A. Smith: President, The Northern Trust Co. Director: (@) Com- 
monwealth Edison Co., (b) United States Gypsum Co., (c) Elgin National Watch 
Co. 

Senator Lenman. It would interest me very deeply to know why 
you object to cumulative voting. Your answer was, of course, that 
you think that it is important in a corporation that there be teamwork, 
that there be no difference of point of view. __ 

Frankly, I have exactly the opposite impression. Taking the banks, 
the national banks—maybe the State banks, too—the directors are a 
self-perpetuating body. They are unwilling to give even the right to 
elect by cumulative voting one director who might be in opposition to 
what the board has been doing or intends to do. 

I have opposed that bill which is in the Senate at the present time— 
T do not think it has been reported out by our committee yet; has it 
been? One of my colleagues, Senator Douglas, and I have opposed it 
on the ground that, in the first place, to give some representation to 
minority stockholders is democratic. When I say that, I tie it to the 
fact that it is to the interest of the bank itself to have some opposition, 
some loyal opposition, some difference of opinion to that which is 
held by a long-existing and self-perpetuating management. 
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If I feel that way about the banks, I certainly feel the same way 
about many of the corporations. I am thinking particularly of a 
concern like Montgomery Ward which has been a self-perpetuating 
body within the discretion of the head of the concern, who happens to 
have been Mr. Avery. I am not questioning his ability at all; I do 
not know anything about that. 

But certainly it seems to me a very healthy development if you can 
occasionally get new blood into a concern. Stockholders are not fools. 
They are not going to elect people to the board that are going to try 
to wreck the company. Rather, they are going to try to select people 
who are going to try to help the company. 

I just do not get your point of view on that. 

Mr. Barr. Well; I do not know if I can clarify it any more or not. 
I certainly agree that if the majority of the stockholders of any cor- 
poration wish to change their management they should have the right 
to do that and bring in this new blood to which you refer. 

I also fully respect your opinion and your view with respect to 
cumulative voting. I well appreciate there has been honest difference 
of opinion on that subject with respect to corporate affairs for at 
least a century in this Nation, and I suspect there will continue to be 
honest differences of opinion upon the wisdom of that for some time 
in the future. 

Senator Lenman. Yes; but you want to rule out the possibility of 
honest differences of opinion by having a handpicked board. 

Mr. Barr. No; not at all. at I want to rule out is a split board. 

Senator Leuman. That certainly is the impression that I have 
gathered from what you have said. 

Mr. Barr. I want that when the majority has spoken, that group 
shall have the full management authority of the corporation; that is 
all. 

Senator Lenman. Well, you still say that you want to have nobody 
in opposition on the board—you want teamwork. You want to allow 
the top man or top few of the company to pick out those people who 
will constitute virtually a self-perpetuating board, and who would 
remain silent and not opposing the management when they think the 
management is wrong. That is the impression I have gotten from 
your statement. 

You and I cannot decide this today because it is going to be a matter 
of deliberation within our committee. But I want to say that I 
personally believe strongly in cumulative ees in a board, in order 
to bring in a divergent viewpoint on matters of policy within a com- 
pany—not necessarily fight with the management. I find a group 
of that sort that is brought in usually does not fight, but at least they 
have the potentiality of fighting and expressing a view. 

Well, we cannot decide that. 

Mr. Barr. I think it is very dangerous to attempt to draw any 
analogies between government—the authority of government—and 
private corporations. That is a very dangerous thing to do because 
it is a different thing. But to the extent that an analogy can be 
drawn, I should think, for example, it would be unwise to pass a law 
that if 40 percent of the people vote for one candidate for President 
and 60 percent of the people vote for the opposing candidate for Presi- 
dent, the President’s Cabinet would have to be composed of 4 from 
one party and 6 from the other party. 
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I think that continuing dissension within that top executive man- 
agement group within a corporation is harmful to the overall effi- 
ciency of the operation. I think that, just as I think that the Presi- 
dent seens to work with a Cabinet that was pulling in different 
directions, with different objectives, would, in my opinion, not be 
helpful. That is my point. 

Senator Leuman. May I point out I think you have proven my case 
because the founders of this country of ours were very wise men, much 
wiser, I think, than anybody that I know of — today. They pro- 
vided that the President be of one party, but that the Members of 
Congress would be elected in accordance with the wishes of their 
constituents. As a result, today we have a President who is a Repub- 
lican and we have a Congress which is Democratic. In other word 
there is a check on the presidential decisions and the presidenti 
powers, and there is always the chance of oe opinion asserting 
itself through the Congress, which is of a different party than the 
President. 

But what you are proposing is that the whole show, the president, 
the management, the directors, all are to be of one like mind. 

Well, I do not want to continue this thing because I have expressed 
myself and we are going to decide it. 

Did you want to say something, Senator Capehart? 

Senator Capeuart. Just one question. I am sure you believe in 
majority rule. 

Mr. Barr. Yes. 

Senator Carenart. I know of no Congressman or Senator present 
that was elected by less than a majority vote. What we are talking 
about here in cumulative voting is that the opposition have the right 
and privilege at any time, of course, to vote all the directors out and 
put all their own directors in, 

Mr. Barr. That is right. 

Senator Capgnart. As I said a moment ago, I am not familiar 
enough with this cumulative voting versus the majority rule to know 
which is the better. It seems to me that the way to judge a director 
is not whether he is elected by majority rule or cumulative voting; it 
is the kind of man he is that counts in the final analysis. 

Senator LeumMan. Excuse me just a moment. 

(Discussion off the record.) 

Senator Leuman. The Congress is in session now, and I am afraid 
we will have to recess this session. I would suggest that we meet 
again at 1:45. We will have to recess or adjourn for the day not 
later than 3 o’clock because a number of the members of the committee 
have engagements out of town. 

If that is agreeable with you, we will meet at 1: 45. 

Senator Caprnart. Either at 1:45 or tomorrow morning. 

Senator Lenaan. We would be glad to meet tomorrow morning if 
you gentlemen want to wait over. 

Mr. Barr. Are you through with me? 

Senator Lenman. No. 

Mr. Barr. Very well. I would rather finish this afternoon if it is 
possible to do so. 

Senator Lenman. We will sit up to 3 o’clock. If we cannot get 


through with you, Mr. Barr, we will have to ask you to return 
tomorrow. 
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Mr. Barr. Very well. 
Senator LenMANn. We will recess now until 1: 45. 


(Whereupon, at 12:30 p. m., the committee recessed, to reconvene 
at 1:45 p. m., the same day.) 


AFTERNOON SESSION 


Senator Leuman. The hearing will now resume. 

Mr. Barr, there are just a few questions I want to ask, and I know 
that Mr. Wallace, the staff director, wishes to ask certain questions 
for the record. 

My attention has been drawn to the fact that Mr. Avery was quoted 
in Forbes magazine on March 15, 1955, as follows: 

I have long had a fixed policy at Ward’s that no buying can be done from any 
business in which any officer or employee has a financial interest. 

Is it not a fact that Montgomery Ward does transact substantial 
business with United States Gypsum Co., with Armour & Co., North- 
ern Trust Co., and other institutions in which Ward’s officers, directors, 
or members of their families have substantial interest? Also, the City 
National Bank of Chicago? 

Mr. Barr. Ward’s does some business with United States Gypsum 
Co. It is not a substantial amount of business, no. We do have sub- 
stantial banking relations, as I stated this morning, with Northern 
Trust Co. I believe you mentioned Armour & Co. I have no infor- 
mation about business with Armour & Co. We may do so. It would 
not be substantial, I am sure. 

Senator Lenman. How about the City National Bank of Chicago? 

Mr. Barr. Very little. 

Senator Lenman. Are there any other companies? This was a 
pretty definite statement on the part of Mr. Avery, which is quoted in 
a reliable publication. Are there other companies in which members 
of the 1954 Montgomery Ward directorate or their families had an in- 
terest which did business with Montgomery Ward, or are now doing 
business ? 

Mr. Barr. Not to my knowledge. 

Senator Lenman. Have any of these directors an interest in con- 
cerns that manufacture various equipment more or less exclusively for 
Montgomery Ward & Co.? Let’s say tires, the manufacture of tires. 

Mr. Barr. Not to my knowledge. 

Senator Lenman. The manufacture of shoes or clothing or refrig- 
erators ? 

Mr. Barr. No, sir. 

Senator Lenman. None of these directors has an interest in any of 
those ? 

Mr. Barr. That is right. 

Senator Lerman. Do you feel, Mr. Barr, that the SEC has dis- 
charged its functions in regard to this election with complete fairness ! 
TI have no reason to suppose they did not. I simply want to get your 
opinion. 

PM r. Barr. T have no reason to think that they did not, either. 

Senator Lraman. In your oi has the SEC all the powers it 
needs re: 5 to protect the public interest in connection with 
elections 
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Mr. Barr. As I testified this morning in the statement which I read 
at the opening of the hearing, it is my belief that there should be dis- 
closure of relevant facts in proxy contests, including identity of the 
group who are—identity of the members of the group which is a party 
to the contest. It would appear from the record that there was not 
complete disclosure in this contest. Whether or not the Securities and 
Exchange Commission does have that power would be a matter of legal 
interpretation that I would not feel qualified to pass upon. 

Senator Lenman. In what way did the SEC fail to exercise the pow- 
ers that you think they should have exercised ? 

Mr. Barr. Well, I tried to make that quite clear this morning, in 
that it was publicly announced that a group commonly referred to as 
the Wolfson group was soliciting proxies for their support, with the 
announced purpose of taking over the control of the corporation, and 
the members of that group were not identified. 

Senator Lenuman. Well, now, I understand that there was a group 
known as the Independent Businessmen’s Committee which supported 
the management. Is that a fact? Was there such a group? 

Mr. Barr. Yes, there was, 

Senator Leuman. Can you describe it? 

Mr. Barr. I do not know whether I can or not. Ido not know very 
much about it. All I know about it is what I read in the papers. 
There were some advertisements, at least one advertisement that I re- 
call, that was published in some of the newspapers over the name of 
that committee. There was a man by the name of Irving Weiss, I be- 
heve, who was the head of the committee. After the advertisement 
appeared, sometime after that, I met Mr. Weiss. I had never seen him 
or even heard of him before they made their announcement. As to 
telling you about the committee, how it was formed, I have no infor- 
mation about that. 

Senator Lenman. How much stock did they represent ? 

Mr. Barr. As far as I know, they did not represent any. 

Senator Lenman. Who formed the committee? These committees 
are not self-forming or self-operating. 

Mr. Barr. I do not know who formed it. Certainly I did not form 
it. Montgomery Ward had nothing to do with forming it. I suggest 
that you ask the members of the committee who formed it. I have no 
information about it. 

Senator Lenman. You say that no member of the Montgomery 
Ward management or any of the company’s agents were instrumental 
in forming this. committee. Do I understand that is your testimony ? 

Mr. Barr. That is exactly what I said. 

Senator Lenman. Did the management or anybody in a responsible 
executive position repudiate the committee ? 

Mr. Barr. Not so far as I know. There was no occasion to repu- 
diate it. It was an independent committee. 

Senator Leaman. Was there any financial assistance given to the 
committee ? 

Mr. Barr. By the management ? 

Senator Leuman. By the management or by anybody connected 
with Montgomery Ward, to your knowledge? a 

Mr. Barr. No, sir. 

Senator Carruart. Will the chairman yield? I rise to a point of 
order. In a friendly way, I simply want the record to show that I 
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think this sort of questioning has absolutely nothing to do with the 
purpose of the committee hearing. 

Senator Lenman. May I say to you, Senator, that criticism has been 
raised, and it may be very justified criticism, that the Wolfson grou 
failed to disclose the ple who owned stock or who represente 
stockholders. It may be perfectly justified. On the other hand, it 
is perfectly justified that we ask questions as to who organized, who 
helped to organize and who financed an independent committee, the 
identity of whose officers and sources of income are quite unknown, 
and the only place that I can go to or we can go to is to the manage- 
ment and very frankly ask questions about it. 

Senator Carenarr. My objection is that the gentleman frankly said 
he did not know, and I do not think you have any right to go beyond 
that point and to put words in his mouth. I am doing it in a very 
friendly way. I shall do the same thing if any personalities are 
entered into when the other side presents witnesses. 

Senator Lenman. There cannot be any personalities entering into 
it, because I do not have the slightest idea of the identity of the people 
who formed this committee. I would like to find out who was re- 
sponsible for forming this committee, what the relationship of the 
committee was, if any—and I have made no accusation—with the 
company. Certainly the president of the company is the best man 
from whom to inquire. 

Senator Capenart. My point is that it is absolutely not germane to 
the question that is before us, and that is the two pieces of legislation 
that we are holding hearings on. 

Senator Lenman. I do not agree with you, Senator, and I shall have 
to use my judgment in asking these questions. 

Senator Carenart. I have no objection to what you ask, except 
each time you ask something that is not germane I want the record 
to show it, that’s all. You have a perfect right to ask it, and I hope 
you will. I have a perfect right a to say I do not think it is ger- 
mane, and I shall doso. 

Senator Leuman. Senator, may I also say in the most tolerant and 
kindliest of spirits that the members of the subcommittee are de- 
lighted to have you with us. We invited you to ask questions. You 
can ask as many questions as you want, but as a matter of right, of 
course, you are not a member of the subcommittee. 

Senator Carenart. I am amember of the full committee. 

Senator Leman. You have a perfect right to take up anythin 
with the full committee that you think the subcommittee of whic 
Iam chairman is not doing. 

Senator Carrnart. You have no right to sit as a one-man com- 
mittee either. 

Senator Lerman. I am perfectly willing to recess this hearing. 

Senator Carenart. I think we should go on, but I happen to know 
you have a series of questions prepared by the staff that you are 
asking here, and I want the record to show that I do not think they 
are germane. I am going to keep still, You go ahead. 

Senator Leuman. I want to say if you raise any question as to 
the legality of this hearing I am perfectly willing to be guided by it. 
It was very inconvenient for me to hold this hearing this afternoon 
but I was willing to do so to meet the convenience of the president of 
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the company, Mr. Barr. But if there is any question to be raised 
now or hereafter 

Senator Carenart. I will not raise any question. You go ahead. 

Mr. Barr. I would merely like to say, Mr. Chairman, that I appre- 
ciate your holding the hearing this afternoon, and I have no objection 
to any questions you may desire to ask about this committee. 

Senator Lenman. I have asked you: Was any member of the Mont- 
vomery Ward management or any of the company’s agents interested 
in forming this committee? Are any members of this committee 
known personally to anyone in the Montgomery Ward management, or 
did anyone associated with it make any contributions or lend any 
financial assistance to this committee? And, finally, do any of the 
members of this committee own any stock in Montgomery Ward. 
And your answer is “No.” I have not asked you the last question, 
and I withdraw the last question, because you could not know that. 
But your answer is “No” to the first three questions ? 

Mr. Barr. The answer is “No” to everything you have just asked, 
with the exception of whether there are any members of the committee 
personally known to people in the management. My recollection is 
that there were some people on that committee who were personally 
known to the members of the management. 

Senator Lenman. Let me say this to you, Mr. Barr. I have not the 
slightest doubt that you are testifying in the best of faith, and com- 
pletely in accordance with your knowledge and recollection. I think 
it is a great pity that Mr. Avery himself asked to be excused from 
the hearing before this committee. Mr. Avery and Mr. Krider, of 
course, have much more personal knowledge of the proceedings that 
were connected with this proxy contest than you, and I would have 
liked to have had their testimony. Apparently at least in the case 
of Mr. Avery it was impossible. 

Mr. Barr. Well, I tee seriously question, Senator, whether Mr. 
Avery or Mr. Krider had any substantial knowledge concerning the 
proxy contest that I am not aware of. 

Senator Lenman. I won't comment on that. Certainly there was 
a great deal in opens about their activities, and I do not say 
they were not entirely legitimate. 

Mr. Barr. They were active. There is no question about that. 

Senator Leuman. That is why I say they probably had more knowl- 
edge of this situation than you. 

nator, do you want to ask anything ? 

Senator Carenart. I do not think so, Thank you. 

Senator Lean. Now I am going to ask Mr. Wallace, the staff 
—— to put certain questions to you so that the record may be 
complete. 

r. Wauxace. Mr. Chairman, the staff has prepared some ques- 

tions, and if at any point Mr. Barr feels that they are not relevant 

uestions he is perfectly free, as far as I am concerned, not to answer 
them. 

Senator Lenman. I have already announced that. 

Mr. Watxace. Mr. Barr, in the Washi Post and Times Herald 
story of Wednesday, March 9, 1955, an iated Press story, Mr. 
E. W. Endter asserted that he was subjected to pressures to resign 
his job with Standard Oil of California or resign from the Wolfson 
Montgomery Ward slate of directors. Did you or anyone connected 

60650—56—pt. 3 —4 
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with Montgomery Ward contact anyone connected with Standard of 
California with respect to Mr. Endter ? 

Mr. Barr. No, sir. 

Mr. Wa .ace. Did you state previously how many suppliers of 
Ward merchandise hold shares in the company ? 

Mr. Barr. No, I did not. 

Mr. Watuace. Could you provide that information? If you do 
not have it at hand, providing it for the record will be all right. 

Mr. Barr. Well, that is a check that would have to be made. 

Mr. Watuace. Would that be an impossible task ? 

Mr. Barr. We do not choose our suppliers on the basis of whether 
they are stockholders or not. 

Mr. Wa .tace. But you could make a check of that and supply it? 

Mr. Barr. I assume the list of suppliers could be checked against 
the stockholders. _— 

(The following was received with reference to the above :) 

The company is unable to supply information concerning ownership of Mont- 
gomery Ward stock by suppliers of merchandise to the company. There are 
more than 10,000 of such suppliers and it is not possible to determine which, if 
any, of them are included among the approximately 70,000 shareholders of the 
company. 

Mr. Wattace. Do you know how the shares of stock held by sup- 
pliers were noted ? 

Mr. Barr. No, sir. 

Mr. Watace. I have been led to believe that the retail outlets of 
Endicott-Johnson & Co., which is a shoe company, were used as 
agencies for the solicitation of management proxies. Is that true? 

Mr. Barr. Not so far as I know. They were not requested to do 
so by the management. 

Mr. Wauuace. They may have engaged in proxy solicitation but 
not at the request of management ? 

Mr. Barr. That is right. 

Mr. Watuace. Do you know the amount of the annual purchases 
of Ward from Endicott-Johnson ? 

Mr. Barr. No, I do not. 

Mr. Wau.ace. How large a percentage does Endicott-Johnson’s 
total business to Ward sales represent ? Tou would not know that? 

Mr. Barr. I do not have those figures available here today. 

Mr. Wattace. Mr. Barr, you started with Montgomery Ward in 
industrial relations, did you not? 

Mr. Barr. No, I did not, 

Mr. Waxtace. As I had understood it, you were the one who nego- 
tiated labor-management contracts, 

Mr. Barr. That is right. I have been engaged in that for several 
years. 

Mr. Wautace. Did you negotiate an agreement with the Teamsters’ 
Union to vote union-held Montgomery Ward stock for Mr. Avery? 

Mr. Barr. No, sir, I did not. 

Mr. Wattace. Did you negotiate an agreement with the union? 

Mr. Barr. A labor contract, yes. : 

Mr. Wattace. A labor contract ? 

Mr. Barr. But at no time during those negotiations was the fact 
of stockownership or proxies or voting stock so much as mentioned. 

Mr. Waxtace. It was not mentioned during the negotiations? 
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Mr. Barr. That is right. 

Mr. Waxuace. Are you aware of how many shares of Montgomery 
Ward stocks were held directly by the union welfare funds? 

Mr. Barr. No, sir. So far as 1 know, they do not own any. I have 
seen it in the papers. I believe that the union officials announced that 
they held stock in Montgomery Ward. However, there is no stock 
registered in their name. 

Mr. Wauxace. I believe the press quoted it as 13,500 shares. 

Mr. Barr. I believe that is mght. 

Mr. Wa.uace. In addition to shares held directly by the union wel- 
fare fund, would you know how many proxies the Ward management 
received as a result of your agreement with the union ? 

Mr. Barr. No, I would not. I would not know whether we received 
any proxies as a result of that. 

Mr. Wat.ace. Well, according to Business Week of April 9, 1955, 
the union, while it held 13,500 shares, influenced 100,000 shares through 
its various bank connections and so forth. But you do not have any 
knowledge about that ? 

Mr. Barr. I have no information of that whatsoever. 

Mr. Wautace. Do you think it is a proper function of labor unions 
to ae management decisions? Do you think it is a proper func- 
tion for—— 

Mr. Barr. I think it is a proper function of labor unions to repre- 
sent the employees who work in the plant and to bargain on their 
behalf collectively. That is a proper function, and that certainly has 
an effect upon management decisions. 

Mr. Watxace. No, that is not what I mean. What I meant was as 
owners of stock, should labor unions exert a control over management? 
Is that a proper function of the labor union ? 

Senator Carenart. Did you not testify that they own no stock? 

Mr. Barr. I testified there is no stock registered in their name. 

Senator CareHart. Yes. 

Mr. Barr. They may be the beneficial owners of stock registered in 
the name of a broker and not-—— 
eae Carenart. It does not show on the books of Montgomery 

a 

Mr. Barr. That is right. 

Senator Carenart. Then you certainly would not be in a position to 
answer the question. I do not know why the question was asked. 

Mr. Wauuace. Well, the union contract was negotiated at a rather 
ticklish time, coming as it did in the midst of the proxy contest. 

Mr. Barr. That was merely the culmination of the negotiations. 
The negotiations of that agreement had been going on for 18 months. 
They had been going on for a year before there was any announcement 
of a proxy contest. That negotiation began in the fall of 1953. 

Mr. Watiace. When the union contract was signed, Mr. Avery was 
ictured as being very happy about the signing; is it true? Was he 
appy with the signing? 

r. Barr. I have no basis to testify as to his emotions. 

Mr. Wauuace. Would you mind stating what the terms of the con- 
tract were? What was the essential term of the contract? 

Senator Lenman. You need not answer that if you prefer not to do 
it, because that is a private transiction. 
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Mr. Barr. There is no secret about it. I do not have a copy of the 
contract here. 

Mr. Wauiace. May I ask you this—— 

Mr. Barr. Are there any provisions in particular you are interested 
in ¢ 

Mr. Wauuace. Did it provide for a maintenance-of-membership 
clause for the union ? 

Mr. Barr. It had a provision which might be labeled a maintenance- 
of-membership clause in common parlance. Technically it was not a 
maintenance-of-membership clause; no. 

Mr. Wat.ace. But it was generally reported as being a maintenance- 
of-membership clause though! 

Mr. Barr. I think loosely it could be referred to as that. 

Mr. Wautace. Would you have agreed to these terms if the union 
had not had some influence on Montgomery Ward stock ¢ 

Mr. Barr. I would say that in the first place whether or not the 
union had any influence on Montgomery Ward stock I do not know. 
If you assume that they did have, that was a factor which did not in 
any way or to any extent enter into the negotiations of the labor 
contract. 

Mr. Wattace. Is it not a fact that the maintenance-of-membership 
clause was a point of disagreement which Mr. Avery had in 1944 
when he refused to have his company taken over by the Government ? 
Did he not at that time label maintenance of membership as un-Amer- 
ican ¢ 

Mr. Barr. The closed shop, union shop, maintenance of member- 
ship, union security, whatever you wish to call it, was an issue at that 
time. 

Mr. Wattace. The reason I am getting this on the record, Mr. 

Mr. Barr. I have no recollection of Mr. Avery having labeled it as 
un-American though. 

Mr. WALLACE. The reason I am getting this on the record, Mr. 
Chairman, is that the contract was signed during a delicate period of 
a proxy contest. It represented an agreement to which Mr. Avery 
had been pretty definitely opposed in the past, and I wanted to get 
Mr. Barr’s comments on it. 

Senator Carenart. Mr. Chairman, I just want again to go on rec- 
ord to say that we are not here to try Montgomery Ward and to try 
Mr. Wolfson. We are here to listen to testimony upon a couple of 
pieces of legislation. I just want the record to show that I think the 
staff member is going completely wrong in this series of questions. 
I see nothing to be gained by it and do not want to be associated with 
it 





I introduced this legislation not for the purposes for which the 
questions are being asked but in a sincere effort to help in this matter 
of proxy fights. I do not see any connection whatsoever between what 
Mr. Avery thought some 15 years ago and this legislation that we 
are holding hearings on. 

Senator Lenman. Senator, may I say this: The same questions or 
similar questions will be addressed to all the witnesses who follow. 

Senator Carenart. If they are, I shall object to those as vehemently 
as I am objecting to these. 

Senator Lenman. I will say this: We are following out the direc- 
tion of the committee, the full committee, of which you are a mem- 
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ber. I think it is perfectly proper and necessary to develop any direct 
or indirect pressure that might have been asserted against stock- 
holders in order to get their proxies or to bring out any direct or 
indirect consideration that might be given to stockholders in exchange 
for their proxies. I think that is what this committee was directed 
to do. 

I think I have leaned backwards several times today in saying to the 
witness that if there is any question asked of him which is in his 
opinion personal or in his opinion improper, I shall certainly—the 
committee will certainly—wish to give consideration to his objection. 
I repeat that again. If you think any of these questions are improper 
or of a character that is too personal, let me know and I certainly 
will give every consideration to ruling them out. 

Mr. Watxace. Mr. Chairman—— 

Senator Capenart. I want to say this: I hope we will not follow 
this line of questioning and get into the personal backgrounds of 
Mr. Barr or the witnesses to follow, because I do not think it has any 
oa in these hearings. This is strictly a matter of a specific piece of 
a Should we or should we not legislate on this subject? 
If you want to get into the backgrounds of witnesses as you are doin 
here at the moment, you can get into a very, very nasty situation, ind 
IT am a hundred percent opposed to it. I beg of you not to do it, please. 

Senator Lenman. Senator, these hearings go far beyond mere con- 
sideration of pending legislation. The idea of entering into these 
hearings—and it was by direction of the full committee—was to estab- 
lish the fact whether these proxy battles, these proxy contests, are 
really free or whether influence of one kind or another, direct or 
indirect, is exerted to a degree sufficient to affect the results. 

In other words, we want to establish whether these proxy contests 
are really fair contests or whether they are controlled by other con- 
siderations. If that is the case, I think that probably some kind of 
regulation or legislation should be enacted. 

You may proceed. 

Mr. Waunace. Thank you. _I may say, Mr. Chairman, that the 
uestions were Lap aye on the basis of trying to ascertain what 
actors and methods enter into the proxy contests. It may be, as 

Mr. Barr stated, that this union contract had absolutely nothing to do 
with the proxy contest. But at least I thought that Mr. Barr might 
like to comment on it. ; 

Mr. Barr, what firm has represented Montgomery Ward as public- 
relations counsel during the past year? 

Mr. Barr. The firm of Selvage & Lee has represented Montgomery 
Ward in the public-relations field since last fall. 

Mr. Wattace. As your public-relations counsel, was Selvage & Lee 
active in the recent Montgomery Ward proxy contest? 

Mr. Barr. I am sorry; I did not catch that. 

Mr. Wattace. I say as your public-relations counsel was Selvage 
& Lee active in the recent Montgomery Ward proxy contest ? - 

Mr. Barr. Yes; they were actively representing us as our public- 
relations counsel during that period. 

Mr. Wattace. As your public-relations counsel, does not Selvage 
& Lee upon occasion act as your agent—the agent of Montgomery 
Ward? 


Mr. Barr. No; I would say they never act as our agents. 
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Mr. Wa tace. If they are negotiating for advertisements, for ex- 
ample, or if they are negotiating with someone on behalf of Mont- 
gomery Ward, during these negotiations they are your agent although 
it takes ultimate approval of Montgomery Ward to finalize it; is that 
correct ¢ 

Mr. Barr. I do not believe that they have entered into any nego- 
tiations on our behalf. They have served more in an advisory capacity 
in the public-relations field. 

Mr. Watwace. Mr. Barr, it is my understanding that members of 
lodge 801 of the Boilermakers’ Union at the New York Shipbuilding 
Corp, of Camden, N. J., brought a suit against the company. Are 

ou 
. Mr. Barr. Brought a suit against Montgomery Ward you mean? 

Mr. Wattace. No; brought a suit against New York Shipbuilding 
Corp. Are you familiar with that suit? 

Mr. Barr. I read about it in the newspapers. 

Mr. Wanuace. I think it was a suit on the part of certain stock- 
holders who were members of the union, and their wives, to enjoin Mr. 
Wolfson from voting the company-held stock in Montgomery Ward, 
was it not? 

Mr. Barr. Well, as I recall the newspaper accounts of it, it was 
of that general nature. I do not know specifically what it was. I 
never saw the—— 

Mr. Wattace. It is my understanding that according to testimony 
in that case it was alleged that your agents—that is, Selvage & Lee— 
were in close contact with the labor union at the New York Shipbuild- 
ing Corp. prior to the filing of the stockholders’ suit against the 
corporation by the members of the union and their wives. It was 
stated that the stockholders involved in the suit were very recent pur- 
chasers of shares, their holdings were very small, and for these reasons 
they had no legitimate reason for filing suit. Is it true as alleged in 
that case that 20 telephone calls were made between the offices of 
Selvage & Lee and Lodge 801 of the Boilermakers’ Union at New York 
Shipbuilding Corp. ? 

Mr. Barr. I have no information concerning that. I do not know 
whether it is true or not. I recall seeing an account in one of the 
newspapers that 20 telephone calls or 21 or something like that had 
been made. 

Mr. Waxtace. Do you have—— 

Mr. Barr. No telephone calls were made between Selvage & Lee 
and that group at Camden at our direction. 

Mr. Wauace. But Selvage & Lee was your public-relations counsel ? 

Mr. Barr. That is right. 

Mr. Wattace. You do not know whether this is true that the 20 
telephone calls were made? 

Mr. Barr. I donot. Isay they were not made at our direction. 

Mr. Wattace. Is there anyone in the audience you can consult 
with about that? Is Mr. Selvage or Mr. Lee here? 

Mr. Barr. Mr. Selvage was here earlier. 

Mr. Wattace. I wonder if you would—— 

Mr. Barr. He may still be. 

Mr. Wattace. Would you check and furnish the information for 
the record? I would like to have your answer to that if—— 

Mr. Barr. I assume Mr. Selvage could furnish that information. 
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(The following was received with reference to the above :) 


CALLS TO CAMDEN, 1955 


February 10, 1 call; February 11, 3 calls; February 21, 2 calls; February 23, 
4 calls; February 28, 2 calls; March 2, 1 call; March 11, 2 calls; March 14, 1 call. 

Senator Carenarrt. If you want Mr. Selvage as a witness, then you 
call him later and jo him under oath. 

Mr. Waiuxace. All right. 

Senator CaPpEHart. if you are going to get into the thing on the 
basis you are talking about, you are going to have a jot of fun before 
you get through. 

Mr. Wattace. Can you think of any reasonable interest that Selvage 
& Lee would have in that suit? 

Mr. Barr. I would have no information about that. I know that 
we are only one of many clients which the office of Selvage & Lee 
represents. 

Mr. Watuace. Did you state—— 

Mr. Barr. I would not know what interest they might have. 

Mr. Wattace. Did you state you did not attietinn Selvage & Lee 
to deal with these union representatives ? 

Mr. Barr. That is right. 

Mr. Watxace. Did Selvage & Lee report to anyone at Montgomery 
Ward on this suit by the union? 

Mr. Barr. Not so far as I know. 

Mr. Watxace. You do not know for certain? I mean you cannot 
make a definitive reply to that? As far as you know there was none? 

Mr. Barr. That is right. 

Mr. Wautace. I see. Well, these other questions, Mr. Chairman, 
relate to operations of Selvage & Lee, and I think Mr. Barr has 
stated that he does not know of any connections. You say that you 
do. ate know of any connection between Selvage & Lee and the 
union 

Mr. Barr. No; except that I read in the newspaper that there had 
been some telephone calls. 

Mr. Wattace. All that you know is what you read in the papers? 

Mr. Barr. That is right. 

Senator Leman. In response to my question as to whether a 
representative of that firm was here, did you say 

Mr. Barr. I say he was here at noon. I assume he is still in the 
room. 

Senator Lenman. Is he? 

Mr. Barr. Yes; Mr. Selvage is here. 

Senator Lenman. We may have to ask Mr. Selvage to stay over 
until tomorrow to be questioned, because we have to recess a little 
before 3 o’clock. 

There is a concern I am not familiar with at all called the Af- 
filiated Fund, controlled or represented by Mr. Harry Prankard. 
I am told that they are large stockholders in Montgomery Ward. 
Did you or to your knowledge anyone else in the company have 
conversations with Mr. Prankard affecting the voting of that stock? 

Mr. Barr. Yes, we did. 

Senator Lenman. Did he acquiesce immediately, or did you have 
to use argument? 
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Mr. Barr. Well, I would say that there were 2 or 3 conversations. 
I met Mr. Prankard once. I believe Mr. Krider talked with him 
¢wice during the course of the proxy campaign. 

Senator Lenman. He did what‘ You understand Mr. Prankard 
did what? 

Mr. Barr. I did not say I understood Mr. Prankard did anything. 
I say I saw and talked with Mr. Prankard once, and I believe Mr. 
Krider talked with him twice. 

Senator Lenman. I see. 

Mr. Barr. During the course of the campaign. 

Senator Lenman. Were any of the directors of the company asso- 
ciated with or did they have an interest in this Affiliated Fund to 
your knowledge? 

Mr. Barr. No, they did not. 

Senator Lenman. at is the Affiliated Fund ? 

Mr. Barr. I understand it is an open-end investment trust. 

Senator Leuman. What is the relationship or position of Mr. 
Prankard to the company ¢ 

Mr. Barr. I understand he is the chief executive officer of the fund. 
I am not sure of his title. I believe it is president. 

Senator Lenman. When he agreed to give a proxy, did he make 
any reservations or conditions with regard to the voting of the shares? 

Mr. Barr. I believe that he did, yes. As I recall—I have no direct 
information on that. I mean by that he made no reservations to me. 
But as I recall, Mr. Prankard sent his proxy covering those shares 
to one of our directors, Mr. Shaver, and I cadersthinl that in that 


letter he did state some reservations or conditions with respect to 


the cumulation of the vote in the event it became necessary or advis- 
able to cumulate the vote. In other words, he gave some voting 
instructions. 

Senator Lenman. He did give voting instructions? 

Mr. Barr. Yes. Several stockholders did that. 

Senator Lenman. Well, can you tell us what those instructions 
were again ? 

Mr. Barr. The general effect of it was that if it became necessary 
to cumulate the votes represented by the shares covered by his proxy 
he requested that the shares be cumulated in favor of certain named 
directors. And I am not sure; I do not recall exactly which directors 
that he directed. But that was the nature of it. 

Senator Lenman. Were all those directors on the Avery-manage- 
ment slate ? 

Mr. Barr. Yes, sir. Mr. Avery was one of them I recall, but I do 
not remember exactly who the others were. 

Senator Lenman. Do you know whether the shares of the Affiliated 
Fund are held in the name of the fund or in the name of a nominee? 

Mr. Barr. They are held in the name of a nominee. 

Senator Lenman. A brokerage firm or a fiduciary nominee? 

Mr. Barr. I am not sure of the name in which they are held. My 
recollection is that it is a nominee, not a brokerage firm. 

Mr. Wauuace. Mr. Barr, do you feel that proxy regulations pres- 
ently applicable to listed companies should be applied to unlisted 
companies ¢ 

r. Barr. I have no opinion on that. 
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Mr. Wattace. No opinion? Mr. Barr, in a letter of February 21, 
1955, to this committee, Mr. Avery referred to Mr. Wolfson’s “mys- 
terious” backers. In the same letter 

Mr. Barr. Sorry; I did not catch that. 

Mr. Wau.ace. I say in this letter which Mr. Avery sent to this 
committee dated February 21, 1955—Are you familiar with that 
letter ? 

Mr. Barr. Yes, I have read it. 

Mr. Watuace. He referred to Mr. Wolfson’s “mysterious” backers, 
and in the same letter he stated that a shareholder in a sound com- 
pany—which, since it is in the same letter, by implication could be 
Monte Ward—could be in a position of having his company 
“controlled by concealed interests whose only objective is to milk the 
company’s assets for their own profit.” 

What was the basis for your making this statement—for the state- 
ment in the letter? 

Mr. Barr. What statement? Which statement ? 

Mr. Watutace. The statement that Mr. Wolfson had mysterious 
backers and that——— 

Mr. Barr. Now, let’s take that one. I méan your question gets a 
little‘complex. 

Mr. Wauuaceg. All right. 

Mr. Barr. I testified this morning it was publicly announced re- 
peatedly in the press that the Wolfson group stated that they owned a 
million shares—once 500,000, then later a million shares of stock—but 
the identity of the people, members of the group with that ownership, 
was not disclosed. 

Mr. Wauxace. And then you went on to say that a sound company 
might be put in the position of having its company controlled by con- 
cealed interests whose only objective was to milk the company’s assets 
for their own profit. 

Did you clear that statement with the SEC? Was the letter cleared 
by the SEC? 

Senator Carrmarr. It is not clear who wrote the letter. 

Mr. Wauxace. Mr. Avery wrote the letter. 

Senator Carruart. I see. Well, ——. 

Mr. Barr. This is a letter to this committee ? 

Mr. Wattace. May I say, Senator Capehart, that in discussions with 
Mr. Barr previously with the staff, Mr. Barr agreed to assume all re- 
sponsibility for all Montgomery Ward actions in the proxy fight. 

Senator Carenart. I would say that was a big order. 

Mr. Barr. I am not sure that I made that assumption, but I am here 
to testify on behalf of the entire management group. 

Senator Carenarr. It was a letter Mr. Avery wrote to whom ? 

Mr. Wauuace. A letter Mr. Avery wrote. This copy I have is to 
Senator Fulbright, although I understand it went to all members of 
the committee, dated February 21, 1955. 

Mr. Barr. I have the copy of the letter before me. 

Mr. Watiace. Was that cleared by the SEC before it was sent out? 

Mr. Barr. I believe not. 

Mr. Watuace. Are you —— 

Mr. Barr. This was not sent out as proxy-soliciting material bu 
was a letter to a committee of Congress. 
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Mr. Watace. Are press releases which deal with the proxy contest 
cleared by the SEC? 

Mr. Barr. That is my understanding—that they are. Written press 
releases I believe, as I understand their interpretation. Written press 
releases are to be cleared with them. Oral press releases are not. 

Senator Lenman. Was this letter sent generally or just to members 
of the committee? 

Mr. Barr. As far as I know, it was sent only to members of the 
committee. 

Mr. Wa.tAceg. It was sent to members of the committee, and it was 
requested of me that I make the letter public. I stated that it was not 
up to the committee to make it public, that if it were going to be made 

oublic it would have to be made public by Mr. Avery. I do not know 
vr it was finally made public. It may have been released by some 
member of the committee that I do not know about. 

Mr. Barr. It was not released by us. 

Mr. Wattace. It was not released by Mr. Avery ? 

Mr. Barr. That is right. 

Senator Carenart. I received one of these letters. I think every 
other member did. 

Mr. Barr. I think that is right. 

Senator CareHart. I do not know why any member could not have 
made it public if he had cared to. I do not know where the staff 
director gets his right to say that he refused to make it public when 
there was not a single letter addressed to him. It was addressed to 15 
members of the committee, and I received one. 

Senator Lenman. I was trying to ascertain whether this was made 
public by the company as part of the proxy fight or was merely a par- 
tially confidential communication sent to members of the committee. 
There is a grave difference between the two. 

Mr. Watxace. Senator Capehart, the only point is that the letter 
contains material which the SEC had seunbieathe refused permission 
for Montgomery Ward to send out, and it was sent to this committee 
and then made public, so that it did get out despite the SEC restric- 
tion. 

Senator Carenart. Let me say this: The SEC does not refuse any- 
body the right to mail anything they want to mail. That is a known 
fact. That isa part of the rules and regulations. The SEC does not 
say you can or cannot mail anything. 

Senator Leuman. If that is the case—I am not sure that you are 
right 

Senator Capenart. Then I 

Senator Lenman. [If it is the case, then certainly I think this com- 
mittee must do something about it. Because if you are going to have 
rules covering a proxy contest, then you have got to have rules that are 
obeyed and not close 1 door and leave 8 doors open, by which state- 
ments can be made that are not borne out by the facts. 

Senator Carenart. That is all the SEC does—is say “you must file 
with us.” Tf you file with them, they do not say vou can or you can- 
not mail. If you mail something that thev think is harmful, they 
have a right to go into the courts and get an injunction against you. 

They have used that right I think—maybe thev have never used it— 
only possibly once or twice. If you mail something that they say they 
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do not think ought to be mailed, you have a perfect right to mail it. 
If you mail it, you mail it at your own risk, of course. If it is un- 
factual or libelous, you are subject to prosecution in the courts the 
same as anybody else who mails out libelous or untrue or unfactual 
information. 

Senator Lenman. Well, the SEC certainly has the right under the 
existing statute to draw up such regulations as they might feel are 
desirable in order to insure a fair election. If those regulations do 
not cover this, I think it is something we must 

Senator Capenart. I think it is one of the weaknesses. 

Senator LeumMan. We are going to have the SEC before us, and we 
are going to run that down. 

Are you through on this particular question ? 

Mr. Watuace. Well, I just was going to say that Mr. Barr has been 
through this proxy contest situation. Does the SEC permit you to 
mail out anything you want with respect to the proxy contest ? 

Mr. Barr. The SEC regulations require that any proxy-soliciting 
material must be filed with them a certain number of days before it 
is mailed, and their general procedure, as I understand it, is either 
to approve or disapprove of the material before the indicated mailing 
date. 

Mr. Wartace. What would happen if they disapproved and you 
mailed it anyway ? 

Mr. Barr. That is proxy-soliciting material going to stockholders. 
The SEC so far as I know has no regulations regulating or pro- 
hibiting any communications from a citizen to Members of Congress. 
In other words, this letter which Mr. Avery wrote to Members of 
Congress does not fall within any regulations of the SEC so far as 
I am informed. 

Senator Lenman. Well, there was a pretty fair assumption that 
that letter would be made public in some way and thus reach at least 
part of the stockholders? 

Mr. Barr. We did not make—— 

Senator Lenman. And it is just what happened. 

Mr. Barr. We did not make it public. 

Senator Lenman. I know. I have your denial of that. But, none- 
theless, it was made public. By whom and in what manner it was 
made public I do not know. But it was a pretty fair assumption that 
it would be, at least to a segment of the stockholders. I do not know 
to what extent or how large a number. 

May I ask you one more question? Returning to this affiliated fund, 
when you or others had your talks with Mr. Prankard, he apparently 
hesitated as to whether he should give you the proxy or not: Was 
he told that Mr. Avery would step down after the election ? 

Mr. Barr. So far as I know he was not. 

Senator Lenman. Who was at the interviews or consultations with 
Mr. Prankard? You said you were? 

Mr. Barr. Yes, I say I talked to him once, and I am sure that Mr. 
Krider talked to him twice. 

Senator Lenman. Did Mr. Avery talk to him? 

Mr. Barr. Yes, I believe Mr. Avery talked to him once. Mr. 
Prankard was in Chicago one day and he did see Mr. Avery. 

Mr. Watxace. I have just one more question, and it will be very 
simple to answer I think. Mr. Wolfson has charged that Montgom- 





1376 STOCK MARKET STUDY 


ery Ward, with earnings at an 8-year ebb, raised the dividend rate. 
The question is whether the dividend rate was increased in order to 
influence proxy votes despite the fact that earnings were down. You 
may comment on that in any way you see fit. 

Mr. Barr. Well, the answer as you expected is a very simple one. 
The dividend rate was increased last fall for the simple reason that 
it was the judgment of the directors that a higher portion of earn- 
ings aeud be paid to the stockholders as dividends in view of the 
strong financial position of the company. 

Mr. Wattace. Thank you very much. 

Senator Lenman. Senator Capehart, any questions? 

Senator Carenart. I do not believe so. Thank you, Mr. Chairman. 

Senator Lenman. Well, if that is the case, we will recess this hear- 
ing until tomorrow at 10 o’clock, with the understanding that both 
the committee and you or other representatives of Montgomery Ward 
can continue for the time being to place matter into the record. 

Mr. Barr. Very well. 

Am I excused, Mr. Chairman ? 

Senator Leuman. You are excused. You may be recalled, but I 
hope not. 

Mr. Barr. Thank you. It has been a pleasure. 

Senator Lenman. Thank you very much. 

(Whereupon, at 2:50 p. m., the subcommittee recessed to reconvene 
at 10 a. m. the following day, Thursday, June 2, 1955.) 
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THURSDAY, JUNE 2, 1955 


Unrrep States Senate, 
Comittee oN BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 

The subcommittee met, pursuant to recess, in room 318, Senate 
Office Pues 10:10 a. m., Senator Herbert H. Lehman (chair- 
man of the subcommittee) presiding. 

Present: Senators Lehman and Bennett. 

Also present: Senator Capehart. 

Also present: Robert A. Wallace, staff director of the committee. 

Senator Lenman. The hearing will come to order. 

The first witness is Mr. Louis E. Wolfson. 

Mr. Wolfson, I want to swear you in, as I did Mr. Barr yesterday 
and as I intend to do with all the witnesses. ’ 

Do you solemnly swear that the testimony you are about to give 
an truth, the whole truth and nothing but the truth, so help you 


TESTIMONY OF LOUIS E. WOLFSON 


Mr. Woxrson. Yes, sir. 

Senator Leuman. Mr. Wolfson, have you a statement? 

Mr. Wotrson. Yes, sir, I have. 

Senator Leuman. You do not need to confine yourself to that 
statement. You can add to it or—— 

Mr. Wotrson. Thank you. I have a short one prepared. 

Mr. Chairman and gentlemen of the committee, I want you gentle- 
men to know that this 2 ¢ ei to — before you today is 
greatly appreciated, and I earnestly hope that I will be able to con- 
tribute to the efforts of your committee in an endeavor to further 
the interests of the public and protect those who invest their savings 
in the economic growth of our country. 

I learned on February 8, 1955, of what is known as the Capehart 
bill and read the Senator’s statement at the time of its introduction 
with respect to full disclosure. I immediately wrote Senator Cape- 
hart a letter which was never released for publication in which I 
stated my agreement with his views and offered my assistance in 
attaining his objective. 

I have quoted the letter in full in the statement which I have filed 
with this committee. 
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About a month ago, Mr. Sewell Avery directed a letter to this 
committee requesting prompt hearings on the proxy contest then in 

rogress, which letter was widely published. When I read this letter, 
it appeared to me that this committee had been used as a sounding 
board for proxy material which should have been submitted to the 
Securities and Exchange Commission in advance, and I immediately 
telegraphed a request that both Mr. Avery and I be summoned to 
appear before this committee. I am sorry to learn that Mr. Avery’s 
condition makes his appearance before you impossible. 

Of course, I think that you should know that the recent proxy 

contest in which I was engaged was my first personal experience 
of this kind and that there is a great deal that I do not know about 
roxy contests or technical SkC requirements. However, I firmly 
Canoes that proxy contests are wholesome because, similar to public 
elections, they serve to focus attention on the trusteeship of those 
holding or desiring to hold corporate office. 

The mainstay of our free enterprise system and a key figure in 
American finance is the American investor, and it is only right and 
proper that corporate officers and directors should periodically inven- 
tory their own position with particular regard to the interests of the 
real owners, the shareholders. 

I have always felt that in addition to spiritual strength one of the 
strongest defenses against communism and any other ism tending 
to divide our people or adversely affect our economy is as broad an 
ownership of industry by the general public as is possible. 

According to the Brookings Institution 1952 report of its study of 
stock ownership, only 6,490,000 Americans own shares in public corpo- 
rations. A recent statement by the New York Stock Exchange indi- 
cates the figure to have increased to only 7,500,000. According to 
figures available from the National Associations of Savings Banks, at 
a time when business prospects are believed to be exceedingly good, 
savings deposits have reached a total of $26 billion. I-believe that 
instead of 6 or 7 million stockholders investing in publicly owned 
corporations in this country, we should have a minimum of 20 million. 

The keystone of American economy is credit, which is but another 
way of stating that our economy is built upon confidence. Accord- 
ingly, it is important that every investor and prospective investor 
should know that the safety of his investment and a fair return for 
the use of his funds are prime objectives of management. 

It is my understanding that this committee is interested in con- 
sidering suggestions to apply to proxy contests affecting the publicly 
owned corporations. In this connection, based on our experience, the 
following suggestions are made for the consideration of your commit- 
tee: 

All contestants in a proxy contest should be required to make full 
and complete disclosure and describe all of their proxy-solicitation 
activities, including but not limited to the purchase of shares, the 
identity of purchasers, and the extent of linen by contestants. 

Where employees, suppliers, institutions, and other groups in addi- 
tion to normal proxy-solicitation agencies are used, the special interest 
of each group, the expense entailed, and any quid pro quo given to 
obtain their cooperation should be made known. 
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Where unlimited use of corporate funds by management is involved, 
shareholders should be so informed, as well as the amount of any 
contemplated aggregate expenditures. 

Likewise, all contestants not part of management should be re- 
quired to declare their intentions regarding reimbursement from the 
corporate treasury should they be successful, and they should be con- 
clusively bound by such declarations. 

In the interest of business morality the SEC 

Senator Lenman. May I interrupt you? Have you copies of this? 

Mr. Wotrson. Yes, sir. I filed my statement. 

Senator Lenman. You gave it to the clerk of the committee? 

Mr. Wotrson. Yes, sir. 

Senator Lenman. I think it would be easier if we could follow it. 

Mx. Watxace. Are you not reading from a summary of your state- 
ment ¢ 

Mr. Wotrson. No, I am reading a summary of the statement pre- 
pared, but I will give you a copy of this. 

Senator Lenman. We will put the entire statement into the record. 

Mr. Wo trson. Fine. 

In the interest of business morality, the SEC should require full 
information with respect to every nominee or director, including his 
business record for his entire career and all facts bearing on his 
character and integrity. Any previous criminal record should be 
fully disclosed. 

The existing proxy rules are in many respects vague and impossible 
of uniform interpretation. Therefore, I would suggest that rules 
should be adopted which are readily understood concerning what may 
or may not be done with respect to proxy solicitation. 

Senator Leuman. May I interrupt you for a minute? At the top 
of the page you say that all contestants in a proxy contest should be 
required to make full and complete disclosure, describe all their 
proxy-solicitation activities, and so forth. To whom would you make 
that disclosure? Tothe SEC? 

Mr. Wotrson. Yes. I believe the SEC, because these disclosures 
should certainly be confidential and for the information of the SEC, 
so the public cannot be hurt in any of this information. 

The existing rules are in many respects vague and impossible of 
uniform interpretation. Therefore, I would suggest that rules should 
be adopted which are readily understood concerning what may or 
may not be done with respect to proxy solicitation. 

It is only equitable that the first proxy mailing of all contestants 
should be released as nearly simultaneously as is practicable. Neither 
management nor eepeting contestants should have a time advantage 
in proxy solicitation. erefore, a specified time period should be 
established by the SEC for filing, reviewing, and releasing proxy 
material of all contestants. 

There is now a difference of opinion as to whether a company can 
use its annual report to further its own viewpoint in a proxy contest, 
since it is contended that under the existing rules the yearly statement 
is not subjected to SEC review. In order to eliminate the possibility 
of abuse of this privilege, we believe the law should be clarified so as 
to provide that. the annual report is exempt from review only when 
there is no proxy contest. 
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Today’s news frequently has no value to the press or the public to- 
morrow or next week. Therefore, expeditious review and clearance 
by the SEC of all news releases and advertisements is important to 
all proxy contestants. The staff of the SEC is too small and too busy 
to give the immediate clearance that spot news requires. We believe 
that the rule concerning statements made in interviews to individual 
members of the press fan be made to apply to news releases and 
newspaper advertisments so that any such releases or advertisements 
should * subject to the laws of libel and any SEC or other law or 
regulation which they may violate. This requirement should be suffi- 
cient. It should not be necessary to submit news releases or advertise- 
ments for prior approval. 

The dividing a between constitutional freedom of speech and 
freedom of press on the one hand and SEC requirements in proxy 
contests on the other is so vague under present regulations as to 
make it extremely unfair to a proxy contestant. At present he can 
grant interviews sought for their news value only at his own peril. 
This situation should be immediately remedied. 

At present in most States a noncooperative management can make 
it practically impossible for a bona fide stockholder acting in good 
faith to obtain current stock lists in a proxy contest. This can be 
remedied by a simple amendment to existing SEC rules which would 
require a corporation to deliver a current list of stockholders to such a 
stockholder and under equitable rules and regulations prescribed by 
the Commission. 

With the tremendous funds available to unions today for invest- 
ment, a union could acquire a percentage of the outstanding stock 
of a corporation with which it has or seeks a labor contract. This 
stock could represent the balance of power and thus become a bar- 
gaining instrument. Obviously this stock could be used to trade 
proxies in return for generous terms from either contestant. The 
possibility of such a situation should be eliminated, because no labor 
contract entered into under these circumstances can be to the best 
interests of the corporation. 

Competitors have realized the value of retaining in office inefficient 
management or management agreeable to the competitor, so that 
while it is perfectly valid for one company to make a prudent invest- 
ment in the stock of another, this practice can be Soaet in proxy 
contests. Serious consideration should be given to rigorous regula- 
tion of the voting privileges of a competitor company in such case. 

For example, even in a case of a company with 6,700,000 shares of 
stock outstanding, the vote of a nominal amount of stock held by a 
competing corporation could decide the election of one director, and 
his election in turn might affect the control of the entire corporation. 

The number of shares owned by the competitor is not the sole 
factor in such a situation. Public endorsement of the management 
by the competitor can cause a large number of shareholders to vote 
for management. 

In conclusion, I would like to say that my objectives are identical 
with those of this committee. I want to be of help to the investing 
public. I appreciate your listening to my reading of this statement. 


I — be glad to try to answer any questions that you may desire to 
ask. 
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It is interesting to note that the recent proxy contest in which I 
was engaged had a result entirely new to major proxy contests in 
this country. At the end of the proxy contest, neither the chief 
representatives of management nor the main contestant were elected 
as either president or chairman of the board of the corporation 
involved. 

I filed my formal statement with this committee yesterday at this 
hearing. 

Thank you very much. 

Senator Lenman. The full statement will be printed in the record 
of this hearing. 

Mr. WotFson. Mr. Chairman, sitting through the session yesterday 
I was very pleased and very much interested in Senator Capehart’s 
comment on his bill, and I was very happy to see that there is a 
possibility of further protection of the stockholders. I think Sen- 
ator Capehart’s bill called for reduction from 10 percent to 5 percent 
to be reported of any ownership of stock in a corporation. 

I believe if Senator Capehart and this committee give further con- 
sideration that you could use the 5 percent or $1 million, for the simple 
reason 

Senator Lenman. Five percent or what? 

Mr. Woxrson. Either 5 percent or $1 million invested in any stock 
in any corporation, for the simple reason that in Montgomery Ward, 
using that as an illustration, with $683 million net worth in the Mont- 
gomery Ward Corp., you could have $32 million invested under the 5 
percent arrangement, which is a tremendous amount of money, before 
you have to report under your 5 percent program. But if you have 
either 5 percent or $1 million, anyone who owns $1 million should re- 
port. I think it has a very valuable bearing on protecting the stock- 
holders whereby everyone owning a minimum of $1 million should be 
under the same regulations of ownership as 5 percent of the cor- 
poration. 

Senator Leuman. Would you recommend in line with Senator 
Capehart’s bill that the percentage of ownership that would require 
disclosure should be reduced to 1 percent? 

Mr. Wotrson. No, sir. One percent of Montgomery Ward is six 
and a half million dollars. Excuse me. One percent is about six 
million three hundred thousand dollars some odd. I say 5 percent 
will apply in companies—say if a company is worth $20 million net 
worth—as many corporations—5 percent is only $1 million of stock. 
I say it ought to be 5 percent or $1 million. Either way you can have 
a percentage or if anyone owns $1 million—under the same regulation 
of the 5 percent. 

Senator Lenman. Of course, your argument might have validity in 
the case of a company whose stock is selling at $75 or $80 a share or 
$100ashare. Obviously, 1 percent might be much more than a million 
dollars. But in the case of some companies whose stocks sell at $10 
or $15 or $20 a share or even less, which may be very important com- 
panies nonetheless, of course, the 1 percent would probably be more 
hberal than the $1 million. 

Mr. Wotrson. Well, Mr. Chairman, the price of the stock of $10°or’ 
$15 against $100 has no bearing on the total amount of the net worth 
of the corporation. My point is that 5 percent reporting to the SEC 

60650—56—pt. 35 
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in a small corporation could be several hundred thousand dollars. 
Well, when you get 5 percent of General Motors, which has about $3 
billion net worth, that is $150 million. So I think you ought to use 
some figure to get down to to protect the public by saying either a 
minimum of a million dollars or 5 percent. 

Mr. Chairman, another thing in the session yesterday I noticed—— 

Mr. Wauiace. Mr. Wolfson, before you proceed, may I ask one ques- 
tion on that point? 

Mr. Wotrson. Yes, sir. 

Mr. Wattace. You say a $1 million investment in the stock. On 
what would that be based in view of the fact that stock prices fluctuate ? 

Mr. Wo xrson. On the stockholder’s equity or the net worth of the 
corporation. If a corporation 

Mr. Wauxace. I mean the $1 million. Suppose you bought $700,000 
worth of stock when it was 60 and it went up to 80. Then when it gets 
to 80 he would have to disclose his holding ¢ 

Mr. Woxrson. No, no. His original investment. 

Mr. Wa.tace. His original investment is what you base it on? 

Mr. Wotrson. If he invests $1 million in a corporation or more. 

Mr. Watuace. Thank you. 

Mr. Wourson. Mr. Chairman, I am very much interested in the 
nominees and brokers being sort of a problem in yesterday’s session. 
I believe it is very important in any proxy contest, during a proxy 
contest, that every broker and nominee, bank and otherwise, report the 
individual names to the SEC and to be kept very confidential, and that 
will be full disclosure of any individual that may have an investment 
in a corporation that is in a proxy fight, and that will eliminate any 
possibility of hidden backers or anything else. And I think it is very 
simple, and I think that it is the duty and responsibility of the brokers 
and bank nominees to make those names available to the SEC for 
confidential information. 

Senator Lenman. That would more or less follow the suggestion of 
Senator Capehart yesterday that you do not limit it to 5 percent but 
you make disclosure of all the eaclasiaees, the ownership of all stock, 
even as low as one share. I mean 

Mr. Woxrson,. I think that would be pretty hard to do. 

Then you get 7 million stockholders—— 

Senator Lenman. Mr. Wolfson, you keep referring all the time in 
your statement and in your oral remarks to the confidential disclosure 
to the SEC. If a disclosure report is made to the SEC and it is con- 
fidential, how will the public, which is very greatly concerned with 
regard to the result of an election, be advised as to the real facts? 

Mr. Worrson. Well, when I use the words “confidential to the SEC,” 
I do not think it is a purpose of this committee or the SEC to hurt 
a corporation or its stockholders. When any confidential information 
during a proxy fight is submitted to the SEC, they will publish any- 
thing that is pertinent, factual, to the public to know that it will not 
hurt the corporation or hurt any of the individuals in this contest. 

The reason I say it should be submitted confidentially, then I think 
that brokers and nominees will be happy to submit anything that 
the SEC wants as long as it is going to be treated confidentially and 


will not be released except in the interests of the public at the proper 
time. 
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Senator LEHMAN. Well, of course, that is placing very great discre- 
tion in the SEC. It will be their judgment as to whether the public 
should have information or should not have information, If you 
are going to take the public into your confidence in a proxy contest, 
then I just do not think you can limit it to confidential information 
submitted to the SEC. 

Mr. Worrson. Well, Mr. Chairman, I know some accusations have 
been made during this proxy fight that we have some backers, that 
we have some mysterious people. I believe that the SEC could have 
a list of every individual and issue a public statement that the people 
that are backing this contestant or the other ones they claim are not 
underworld characters; that they are recognized responsible American 
citizens, and their statement fromthe SEC should be sufficient to 
clear up any hidden identity. 

Senator Lenman. Are you finished with your statement? 

Mr. Woxrson. Yes, sir. 

Senator Lenman. I think maybe we will be able to develop some 
of these points in the course of the questions that will be addressed 
to you by the members of the committee. 

I want to repeat today what I said yesterday. It may be that 
some of the questions that members of the committee will address 
to you are of a personal nature, of a highly confidential nature, or 
cutside of the terms of reference of this committee. If in your 
opinion that is so, just tell us and we will take it under consideration 
as to whether they are proper questions or not. 

Mr, Wotrson. Thank you, sir. 

Senator Lenman. I want to say that my counsel has just advised 
that the committee is now in the course of obtaining the names of the 
beneficial owners of the larger proportion of the stock that has been 
voted by the brokers—street names. 

Mr. Wolfson, who were your candidates for election to the board 
of directors? 

Mr. Worrson. We had on our slate nine, including myself. My 
brother, Cecil Wolfson, Alexander Rittmaster, Miss Bernice Fitz- 
Gibbon, E. W. Endter, Mr. William Hobbs, Mr. Robert Black. 

Senator Lenman.. Is that the full slate? 

Mr. Woxrson. No, sir. Mr. Philip G, Connell, Mr. John C. Tyler. 
Which totals nine. 

Senator Lenman. Can you state for the record the principal busi- 
ness of these persons? 

Mr. Worrson. Yes, sir. 

Mr. Robert F. Black, president and director of White Motor Co. 
He has other interests, but that is his principal one. If you want 
to get into any more companies he is connected with, I will be glad 
to do it when I finish going through the list. 

Miss Bernice Fitz-Gibbon. She is at present a New York mer- 
chandising and advertising consultant, and formerly advertisin 
executive for Marshall Field, R. H. Macy, John Wanamaker, at 
Gimbel Bros. 

William J. Hobbs, former president of the Coca-Cola Co., man- 
agement consultant in Atlanta, Ga., at the present time, former presi- 
dent of the Coca-Cola Export Corp. also. 

_Mr. Alexander Rittmaster, financial consultant, director of Mer- 
ritt-Chapman & Seott Corp., New York Shipbuilding Corp., Newport 
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Steel Corp., and Devoe & Raynolds Co., Inc. He recently resigned 
from Devoe & Raynolds. 

My brother, Cecil Wolfson, is president of Foundation Associates, 
an insurance company in New York City, treasurer of Southern Pipe 
& Supply Co., Orlando, Fla., treasurer and assistant secretary of 
M. L. & S. Corp., a real-estate holding company, Jacksonville, Fla., 
a director of New York Shipbuilding Corp., a director of Newport 
Steel Corp., chairman of the board and director of the Devoe & 
Raynolds Corp., a director of Capital Transit Co, 

Mr. John c Tyler, cofounder of the Farmers Insurance Co. and 
chairman of the board of the several companies which make up the 
Farmers Insurance group. 

Mr. E. W. Endter, former president and director of the California 
Oil Co. and director of the California Transport Corp., and California 
Tanker Co. He resigned March 7, 1955. 

I am at the present time president and chairman of the board of 
Merritt-Chapman & Scott Corp. and chairman of the board of New 
York Shipbuilding Corp. That is my principal occupation at the 
present time. Also director of Montgomery Ward. 

Mr. Philip Connell, president of Fitz Simons & Connell Dredge & 


jo Co., a wholly owned subsidiary of Merritt-Chapman & Scott 
orp. 


This covers the nine directors, 

Senator Lruman. Mr. Wolfson, it seems to me that in listening to 
your statement that only 1 or possibly 2 of these people has had any 
previous experience in retail sales, and I wonder whether you do not 
regard it as important to have persons experienced in the business of 
the company on the board of directors. 

Mr. Wo trson. Yes, sir; but I think most of them had some experi- 
ence in retail sales. I imagine you are referring to merchandising. 

Senator Lenman. Merchandising. Retail merchandising. 

Mr. Wotrson. Yes, sir. Well, Miss Fitz-Gibbon has got a wonder- 
ful background in merchandising. 

Senator Lenman. She is the one I had in mind as one who is quali- 
fied by experience. 

Mr. Wo.rson. Yes, sir. But I have never had any experience nor 
have some of my associates in construction, building dams and piers 
or bridges, but we have been very successful. In our operation of 
building ships, I had never built a ship before I came into New York 
Shipbuilding; or operated a transit company. I have always gone on 
the basis that 90 percent of anything is food commonsense. 

I know that we have never had trouble getting top merchandising 
people into any company that we may move in to control and take the 
responsibility as directors. 

Now, in our program we had 6 top people who were going to join 
Montgomery Ward in top merchandising spo resident and 5 ex- 
ecutive vice presidents—if we were successful in obtaining control of 
the board of directors of this corporation. I never endeavored and I 
know I am not qualified nor able to run Montgomery Ward as far 
as being president of Montgomery Ward. We had no intention of 
running it. We were going to bring in six top merchandising people. 

Senator Lenman. Had you tentatively selected the merchandising 
people who would actually run Montgomery Ward in the event that 
you had been successful in the contest 
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Mr. Wotrson. Yes, sir. I interviewed about and communicated 
with, have Deen in touch with, about 14 people that I thought were 

uplites, We had it reduced down in our mind to about 6 out of 
the 14. 

Senator Lenman. Did you disclose in your proxy notices the people 
whom you intended to put in control of the active Tae 

Mr. Woxrson. No, sir. I could not do that because these people 
were presently employed by other merchandising companies. I did 
not want to embarrass them. I was not too sure that we could have 
control this year. ' 

Senator Lenman. I can understand your reasoning on that, but I 
wonder whether the stockholders are not entitled to know the people 
whom it is prpposed to place in charge of the actual day-by-day 
operations of the company when they are asked to vote their stock? 

Mr. Woxrson. Yes, sir. Well, they could see from the record, 
because under the elimination of the staggered system the directors 
come up for election every year, and if we use poor judgment as 
trustees, as directors of the stockholders and employ people in top 
spots and they do not produce for the stockholders, then the stock- 
holders get us out the next year. So that was our responsibility as 
directors—to be sure we picked the right people. 

Senator Leaman. Mr. Wolfson, how many shares of stock in Mont- 
gomery Ward do you own? 

Mr. Wotrson. I personally have 41,500 shares. My wife and 
ching have 5,500. We have 47,000—my immediate family and 
myself, 

Senator Lenman. How many shares did you own at the time the 
proxy contest was commenced ? 

Mr. WoxFson. The same amount. 

Senator Leuman. The same amount? 

Mr. Worrson. Yes, sir. No; not “commenced,” You mean when 
the proxy contest was on or—— 

Senator Lenman. No; commenced. 

Mr. Wotrson. Well, now, it varied, because I kept adding to my 
holdings ever since I started buying it. 

Senator Lenman. Can you tell us how much you had at the onset 
of this contest, at the time you started the proceedings? 

Mr. Wourson. I think when I announced publicly that entering 
the proxy fight.I had around 30,000 or 31,000 shares. 

Senator Lenman. Is any of the stock which you have now or did 
have at the time of the contest pledged as collateral for a loan? 

Mr. Wo.rson.. Well, I have always used the banks, and I have some 
stock up at some of the banks in this country; yes, sir. 

Senator Leuman. I wondered whether you could tell us the terms 
of the loan. 

Mr. Woxrson. I will tell you what I would be happy todo. I would 
be happy to submit that to the committee, if you do not mind, instead 
of making it public. I think with your permission I would like to 
submit it to the committee. 

Senator Leuman. How many shares are owned by the othercandi- 
dates for the board which were submitted by you? 

Mr. Wourson. Miss Bernice Fitz-Gibbon, 200 shares. Do you want 
the three directors that are elected, or do you want the entire slate? 
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Senator Ltuman. I would like the entire slate if you can give it 
to us. 

Mr. Woxrson. All right, sir. Mr. Robert Black, 100 shares; Mr, 
E. W. Endter, 500 shares; Miss Bernice FitzGibbon, 200 shares; Mr. 
William J. Hobbs, 100. Mr. Alexander Rittmaster, 8,400; Mr. John 
C. Tyler, 200 shares; Mr. Cecil Wolfson, 18,400; and myself; I had 
47,000, including my wife and children. 

Senator Lenman. Isthat the entire list ? 

Mr. Worrson. And Mr. Philip Connell, 100 shares. 

Senator Lenman. Well, apart from the holdings of yourself and 
your brother and Mr. Rittmaster, as I listened to your report, the 
holdings were nominal ? 

Mr. Woxrson. Well, the investment was great. Maybe the hold- 
ings are nominal. When I say the investment was great, under the 
old board of directors of Montgomery Ward they constituted under 
70,000 shares of stock. Mr. Avery had I think 63,566 shares. My 
personal investment in my 41,500 shares was far greater than the 
total investment of the 70,000 shares owned by the whole board of 
directors. We paid ee from $65 up to $83 for our stock. Mr. 
Avery’s stock whet he had an option was $11 a share. So our invest- 
ment in this corporation is far greater. My personal investment is 
far greater than the entire whole board. 

Senator Lenman. Well, 1 have no doubt of that. It was disclosed 
in the testimony yesterday of Mr. Barr that with the exception of 
himself and 2 or 8 other directors the holdings of the other directors 
were nominal—a hundred shares, 200 shares. That I believe is the 
situation in respect of a great many of our large companies, notably 
the railroad companies, where sometimes management holds merely a 
token of securities. 

It is something that I think very much affects this inquiry; the 
extent to which a small block of stock either held by 1 individual or 
held by a group of individuals can control a company with assets of 
$500 million, $1 billion, or more. That is one of the things that I am 
very much concerned with, and I think that other members of the 
committee are too. 

I wonder how you can reconcile these very small, nominal holdin 
of people on your slate other than yourself and your brother and Mr. 
Rittmaster with your statement to the committee—I believe it is on 
page 5 according to my record—that in your opinion every director 
should own a thousand shares of stock of any company in which he is 
a director or invest at least $25,000. 

Mr. Woxrson. Yes, sir. Well, Mr. Chairman, I am not in control 
of the board of directors of Montgomery Ward, but in any corporation 
that I am a director or an officer of we have in the making—in fact, 
Merritt-Chapman & Scott already has it—that every director own a 
thousand shares or more. Every corporation that I am a director 
of before this year ends will have a thousand shares or more to be 
qualified for the board of directors in 1956. 

Now, my intention is to make that same motion apply to Mont- 
gomery Ward before this year is out. 

I do not see how a director can sit and’serve a corporation unless 
they have at least a thousand shares of stock or, if the stock is selling 
so high, such as United States Gypsum or International Business Ma- 
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chines, a minimum of $25,000 should be invested by a director. Other- 
wise he has no business to be qualified as a director of a corporation. 

Senator LeHman. Owned in toto or nominally owned but put up as 
collateral for a loan to pay for the stock ? o # 

Mr. Worrson. Well, it makes no difference how he owns it, just so 
he pays for it and he has it in his own name. i 

Senator Lenman. It makes a great deal of difference, it seems to 
me. I mean if a man buys stock, has stock, and he borrows 60 or 70 
or 80 percent on it as he can do in spite of the ruling of the Federal 
Reserve Board, he really has a very small interest in it. 

Mr. Worrson. Well, Mr. Chairman, you and IT probably have a 
difference of opinion on that matter, because this country is built on 
confidence and credit, and if we apply that to businesses, all businesses 
will operate on a cash-and-carry budget. I do not think we could 
grow with this great prosperity in this country and this world. 

Senator Lenman. What I was getting at was this: You say a thou- 
sand shares or stock with a value of $25,000. What I am getting at 
is whether your suggestion is that the stock ownership must represent 
an actual equity of $25,000 or merely the market value of the stock 
in which there may only be an equity to the owner of a few thousand 
dollars. 

Mr. Worrson. Well, I look at it another way too. If a person 
extends himself to $25,000 in a corporation, he is going to really go 
to work or she is going to really work hard for the interest of increas- 
ing dividends and have the value of that stock up there. And if he 
owes money or she owes money, they are going to work that much 
harder to go ahead and make sure they are not put in the embarrassing 
position of losing their interest in that stock. 

Senator Lenman. All right. In addition to the shares owned by 
yourself and your brother and the other directors on your slate, how 
many other shares were owned by members of your stockholders’ 
committee ? 

Mr. Wotrson. We reported to the SEC I think 50. I will get you 
the exact information, but my best recollection is about 50 of the Wolf- 
son-Montgomery Ward Stockholders’ Committee constituted about 
two-hundred-and-ninety-some-odd-thousand shares of stock. 

Senator Lenman. That is less than was claimed by you, is it not? 

Mr. Wotrson. No, sir; no, sir; I made a statement, a public state- 
ment, October 12th T beheve, in 1954, that my family, myself, associ- 
ates, or this Wolfson-Montgomery Ward Committee, and friends had 
in excess Of 500,000 shares. Now, this just only constitutes about 50 
people. Well, that five hundred-odd-thousand shares constitute a lot 
more than 50 people that we listed. 

T was advised by Mr. Alexander Rittmaster that he filed with the 
SEC a list showing 561,700 shares of stock—of the 500,000 that I 
mentioned in Octéber—by names. 

Senator Lenman. Did you show that? 

Mr. Wotrson. Yes. 
sna Leuman. Did you disclose the names of the people to the 

Mr. Worrson, Well, yes; I have a list here that Mr. Rittmaster 
advised me he filed with the SEC or so advised the SEC, which totals 
561,700 shares. | 

Senator Lenman. What is that figure? 
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Mr. Wotrson. 561,700 shares of stock. That included brokers 
which we identified with the percentage of the stock that we had in 
broker’s account plus individuals of a thousand shares or more. We 
did not break down a lot of small ones. And it constituted 561,700. 
We had a lot more of hundred shares and under but we did not want 
to get into too small a group, you see. 

Senator LenmMan. Well, as to the 200,000 shares which you included 
in your figures which were in Street names, of course, you could not 
rely on those shares to vote for you? 

Mr. Woxrson. Oh, yes sir; we could rely on. them. And a lot of 
stock was my family’s stock and relatives’ and friends’ stock. 

Senator Leaman. I am not talking about the 290,000 shares. I am 
talking about your own statement here that five-hundred-some-odd- 
thousand shares included 200,000 shares in Street names. 

Mr. Wourson. Yes, sir. 

Senator Lenman. Unless things have changed overnight without 
my knowledge, I think any proxy is revoeable. 

Mr. Wotrson. Yes, sir. 

Senator Leuman. You never can depend on stock that is in a Street 
name I mean. 

Mr. Wotrson. Well, I would agree with you. 

Senator Lenman, It may be given today and withdrawn tomorrow. 

Mr. Wotrson. If I have a lifelong friend at one end and on my 
advice and when we got in the proxy fight he bought 10,000 shares and 
put it in one of the stockholder’s names and he said, “You have this 
stock,” that is a stock we count of 217,000 in brokers. And we will 
identify the 217,000 by the individuals that went into it when we told 
them to go into it. And they are our friends of long standing. 

Senator Lenman. But you did not disclose those names to the SEC? 

Mr. Wotrson. I do not know if Mr. Rittmaster did or not, but that 
can be easily done based on these figures. . 

Senator Leuman. Well, that would make five-hundred-and-some- 
odd-thousand shares. But as I understand it, you later claimed, sub- 
sequently claimed, that you represented or could count on holdings of 
a million shares. How do you explain that diserepancy ¢ 

Mr. Wotrson. Yes, sir. 

Senator Lenman. That was a public statement I believe. 

Mr. Woxrson. Yes, sir. 

Senator Lenman. That is the only reason I am asking you about it. 

Mr. Wotrson. Yes, sir. I think sometime during the month of 
March at a press conference I was asked a question as to how many 
shares of stock I have. Of course, we were soliciting proxies at that 
time. I said, “At the present time we have far in excess of a million 
shares of stock in hand and promised to us.” And we came up with 
1,800,000 at the end of this nroxy fight. So that is exactly what I 
said—far in excess of a million. 

Senator Lenman. How much of that 1,800,000 was in Street names? 

Mr. Wotrson. We had a little under 700,000 in brokers out of the 
1,800,000 voted for us. In fact, I have a breakdown. To be exact, we 
had 672,000 shares voted for us in Street names or by the brokers. 
We had 165.000 in nominees.and ineluding the foreign brokers; 83,000 
in corporations; 4.000 of class A stock; 869,000 individuals, making a 
total of 1,799,000 shares. 
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Senator Leuman. You referred to nominees, a certain amount in 
nominees, in the name of nominees. What do you mean by that? 

Mr. Woxrson. Well, that is bank nominees. We do not know who 
the individuals are. 

Senator Lenman. Fiduciary ? 

Mr. Wotrson. Yes, sir. 

Senator Lenman. Trust funds? 

Mr. Wo xrson. Yes, sir.. And that also included foreign brokers 
that we did not have identification of who the individuals are. 

Senator Leuman. Senator Capehart, do you want to ask any 
questions j : 

Senator CapeHarr. I do not believe I have any questions, Mr. 
Chairman. 

Senator Lenman. All right. Senator Bennett? 

Senator Bennerr. I have not been here long enough to formulate 
any questions, Mr. Chairman. 

Senator Carenmarr. Mr. Chairman, I do have a eouple of questions. 

Do you feel that we should have a law absolutely requiring in a 

roxy fight that the beneficial ownership of each and every share 
be made available to those entitled to the information ? 

Mr. Wotrson. To SEC or anyone that is going to use diseretion 
on disclosing it without hurting the corporation; yes, sir. Full dis- 
closure; yes, sir. 

Senator Capenart. You feel, for Ee if A, B, and C are ina 
fight for control of a corporation, that the beneficial owner of each 
and every share should be made available to A, B, and C or any other 
stockholder that might be interested ? 

Mr. Wourson. No, sir; I think that that would be too unwieldy, 
and I believe that too much mudslinging and too much embarrassing 
people would be involved where others will know and put pressures 
on people. I think 

Senator CargrHart. How could you have a hundred percent elec- 
tion if you gave to one what you withheld from the other? 

Mr. Woxrson. Well, I believe that contestants in a proxy fight 
should take any matters up before the SEC and 

Senator Carenarr. Let me put it this way: I own, let us say, a 
hundred shares of a corporation, any corporation, and there is a 
proxy fight between A and B. Do you feel that I, the owner of that 
hundred shares, am entitled to know the beneficial owners of every 
share of stock that is going to be voted on election day ? 

Mr. Woxrson. I believe you should know this: ‘hat you should 
know from someone like the SEC, which you should have respect for 
and you certainly should have confidence in, saying that all the stocks 
that the contestant or candidate in here has are from reputable peo- 
ple, no underworld characters, reputation good and clean. And that 
should be sufficient. Because I think that—— 

Senator Capenarr. Well, I am thinking more in terms of com- 
pesos controlling other corporations than I am in that which you 

escribe. 

Mr. Woxrson. Well, I believe that when you come to unions or 
competitors in any proxy fight that there should be some rule they 
cannot vote either side during a p j 

Senator Carenart. I cannot quite understand how you can with- 
hold from one that which you give to another just simply because 
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a man happens to have 10,000 shares. He to my mind is entitled to 
no more information than the one with a hundred or even one. 

Mr. Woutrson. You and I agree a hundred percent. Any individual 
owning 1 share of a corporation, that is his corporation as well as 
the man owning 100,000. 

Senator CareHart. He owns a percentage of it. It may be small, 
but he owns a percentage. 

Mr. Woxrson. It is still his corporation. I agree. 

Senator Carenart. I would like to see some sort of legislation, if 
legislation is needed, or rules and regulations on the part of SEC to 
make certain that every stockholder, even though it be one share, 
knows who his partners are. That is exactly what it amounts to, 

Mr. Wo xrson. Well, the only thing is this, Senator: Supposin 
you had 68,000 stockholders like you have in Montgomery Vard 

‘ou have a proxy light on, and 68,000 people are writing to the com- 
pany or to the opposition, “Give us a a of all your holdings.” 

Senator Carpeuart, It ought to be very simple and very easy to do. 

Mr. Wourson. Well, the expense. 

Senator Capenart. I know—— 

Mr. Worrson. The handling matters. 

Senator Carznart. I believe they testified yesterday that this proxy 
fight cost them—was it six-hundred-thousand dollars-odd ? 

Mr. Wo.trson. They used seven-hundred-and-some-odd. 

Senator Carenart. Was it $700,000? I thought it was either 
$600,000 and some or $700,000. It would not cost very much to print 
7,000 names. I mean a little booklet with 7,000 names and addresses 
setting forth over here the number of shares each owned... It would 
be very inexpensive. I think you could get that out maybe for $500. 

Mr. Wourson. But it would be 68,000 at least. 

Senator Capenarr. I think you could even get a little booklet with 
six or eight thousand names in it out for what? $1,000? $1,200! 
$1,500 2 

Mr. Wotrson. I could say this, Senator: I am for anything that 
gives full disclosure—— 

Senator Careuart. I appreciate that. 

Mr. Wotrson. Protecting the stockholders, I say if your thinking 
can be incorporated where it is not unwieldy and can S done, I am 
for anythin 

Senator eden I know you said so in a letter many, many 
months ago, and you said so in your statement. I am not question- 
ing that. I am just trying to find out why it is not very simple and 
very easy for a corporation to print and give to every other stock- 
holder the names of their partners, the beneficial owners of each and 
every share of stock. 

Mr. Woxrson. There would be a lot of individuals. 

Senator Carenart. It is not very expensive. Take Montgomery 
Ward. They print a catalog—and Sears, Roebuck—that big. Now, 
7,000 names is just a little thing. 

Mr. Wotrson. Yes, sir. It is 70,000—68,000. 

Senator Carenart. 68,000? 

Mr. Wo xrson. Yes, 

Senator Carenart. Even 68,000. 
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Mr. Wourson. But you have about 22,000 in nominees and brokers’ 
names, so you have got 90,000 stockholders that yes have to reach 
and give this information to in Montgomery Ward. : 

Senator Careuart. Well, I still believe that in big corporations, if 
they have virtue, if they are that big they have a lot of money, and 
I think that the big fellow ought to be as mucli concerned about rules 
and regulations and advising the little stockholder as the little cor- 
poration is. ?’ 

Mr. Wotrson. But you know that the books are available—the 
stockholders’ list—to every stockholder, 

Senator CapeHart. They are made available? 

Mr. Wourson. Yes. 

Senator Carenart. They are by law. Sometimes they have to go 
into court to get it, 

Mr. Woxrson. If I was a stockholder, even if I had one share of 
stock, if I was interested enough to look at every stockholder on the 
list, I would certainly go to the corporation and take a look. 

Senator CaPEHART. i am wondering why, if there is a real proxy 
fight, you should not just be required automatically to inform every 
stockholder of his partners or the beneficial owners of every other 
share. 

I am not going to labor that question any more. 

Mr. Wotrson. Senator, you realize—— 

Senator Capenarr. I fee] very strongly on it. There may be some 
good reasons why it is not practical, 

Mr. Woutrson. You realize satisfied stockholders never have a proxy 
fight. The only time you have a proxy fight is when you have dis- 
satisfied stockholders who are not getting fair returns, that. some of 
the officers are drawing too much money, and the total disregard for 
the people that are employing them. So that is how proxy fights start. 

Senator Carenarr. I do not think that always follows, but I think 
it generally does. I think it makes it easy for one to put on a proxy 
fight if that situation exists. But I do not know that the little stock- 
holders themselves start any fight. 

One other question and then I think Iam through. I think it deals 
directly with what.we are trying to ascertain here. Is it not a fact 
that under this system the brokers hold and vote in normal times the 
stock that they are holding without even consulting with the beneficial 
owners! Take for example Montgomery Ward. I think it was testi- 
fied yesterday that they held some. 1,100,000 shares—which was what? 
About 20 percent? Normally in a big corporation a small percentage 
controls, I am using this as.an example now and only as an example. 
Had there been no proxy fight in the Montgomery Ward election and 
with these brokers holding 1,100,000 shares and the Securities and 
Exchange Commission having absolutely no rules and regulations 
governing their voting of that stock and the stock exchange having 
rules and regulations that state that if there is no proxy fight you 
the broker, have a right to vote the stock any way you.see Rt but if 
there. is a proxy fight then you must ascertain from. the beneficial 
owner ‘how he wishes to vote his:stock.. When you do that you do not 
need to tell anybody his wishes, you just go ahead and vote it accordin 
to what he tells you but you do not have to:tell anybody what he tol 
you. Do you not think that. that means that the brokers can and are 
controlling, may be controlling, the corporations of America? 
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Mr. Wo trson. I have to agree with you; I think they have too much 
authority. I believe that broker should have a letter from the indi- 
vidual advising him how to vote his stock, proxy fight or no proxy 
fight. 

“Senator Carenart. Here in Montgomery Ward they had 1,100,000 
shares. If there had been no proxy fight, there would be no question 
but what that 1,100,000 shares would have controlled the election of 
the directors. Is that not right? 

Mr. Wotrson. Yes, they would. 

Senator Carenart, That is going on the premise that all brokers 
would vote their stock alike. 

Mr. Worrson. Yes, I agree with you that I think authority should 
be given by letter to the brokers how to vote the individual stock. 

Senator Capenart. I have not definitely made up my mind that it 
is a hundred percent wrong. I have not definitely made wp my mind 
how we are going to cure it. I think it is one of the weak links of the 
Securities and Exchange Commission’s control over this matter and 
the stock exchange control over it, because the Securities and Exchange 
Commission has no rules and regulations on it at all. The stock 
exchange only says you must do certain things if there is a proxy 
fight, and if there is no proxy fight they are perfectly free to do what- 
ever they please. 

Mr. Wotrson. Senator 

Senator Carenart. I think I am explaining this matter correctly. 
Tf I am not, I wish someone would correct me cither now or later, 
because I want to be absolutely fair about what happens here, and I 
think Tam. I believe I understand exactly what happens. I believe 
that there is one phase of this investigation that we ought to go even 
further into. 

Mr. Wo trson. I have to agree with that, Senator. I know that I 
have analyzed quite a few brokers’ financial responsibility and I 
notice that some brokers worth a million or two million dollars have 
securities of $50 million or $60 million. Now 

Senator Capenart. Entrusted to them? 

Mr. Wotrson. Yes, sir. They can be very powerful. If they have 
authority to vote that stock under the present regulation I under- 
stand without a proxy fight, they could sit with corporate officers 
when they have not got any direct interest or financial interest in 
that corporation and actually wield tremendous power in the corpo- 
ration, and I think it has some dangers. 

Senator Carenart. I have not made up my mind that it is entirely 
bad. I just think it is one of the things we ought to look into a little 
further in respect to these proxy fights. The broker can use it either 
for the management or against the management or he can use it for 
an outsider or an insider, He can use it in any direction he wishes. 

I think that is all, Mr. Chairman, Thank you. 

Senator Lenman. Senator Bennett? 

Senator Bennerr. Mr. Chairman, I had a responsibility in another 
committee yesterday and another one on the floor this morning, so I 
have not heard any of the background testimony and do not feel under 
the circumstances that T can question Mr. Wolfson intelligently. 

I have just made one observation during Mr. Wolfson’s testimony 
regarding the background of the nine candidates for the Ward board 
of directors. Four of those, including yourself, Mr. Wolfson, have 
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their present activities limited to organizations that you control; is 
that not so? To 

Mr. Wotrson. Yes, they are connected in organizations that we are 
directors in; yes, sir. 

Senator Bennett. Are they not Wolfson organizations? 

Mr. Wo trson. No, they are stockholders’ organizations. I say that 
we may be in management control, but we still have to answer to the 
stockholders each year, and if we do not do a satisfactory job we are 
not in control. 

Senator Bennett. All right. They are organizations, then, in 
which you are in management control, which is effective control. So, 
in effect, you were expanding the Wolfson empire by transferring 
four men, including yourself, out of Wolfson organizations into the 
Montgomery Ward picture? You would have done that had you 
elected all nine directors? You only elected three so you have chosen 
to take two of them, I understand, yourself and Mr. Rittmaster, onto 
the Montgomery Ward board ¢ 

Mr. Wourson. Yes, sir. 

Senator Bennett. That is the only comment I have, Mr. Chairman. 

Senator LenmMan. Mr. Wolfson, I believe the record date for deter- 
mining the right to vote in the meeting was March 14, 1955, 

Mr. Woutrson. Yes, sir. 

Senator Leuman, I think you have already testified on this but 
I would like to have you repeat your figures. How much stock did 
you own—you and your family—at that time? 

Mr. Wourson. My wife and children and myself owned 47,000 
shares. 

Senator Lenman. At that time? 

Mr. Woxrson. Yes, sir. 

Senator Lenman. Did you increase or decrease the amount between 
the date of record, March 14, and the date of the election, April 22? 

Mr. Wourson. No, sir. We did not add or decrease any stock. We 
still have the same amount. 

Senator Leman, Did you personally make loans to anyone for the 
purchase of Montgomery Ward stock? 

Mr. Wourson. Yes, sir. I have made loans to people. 

Senator Lenman, Why did you make those loans instead of buying 
the stock yourself? 

Mr. Wourson. Well, these people are friends of mine. I have 
loaned money to my friends ever since I had money. 

Senator Luuman, Well, under those circumstances, in whose names 
was the Montgomery Ward stock registered ? 

Mr. Woxrson,.. In their names. 

Senator Lenman. In their names? 

Mr. Wotxson. Or it, could be in Street names, but it was for their, 
accounts. 

Senator Leuman. Was there an understanding or agreement that 
a proxy would be given to yous to your committee, by the persons to 
whom the loans were made! 


Mr. Woxrson. I have one understanding with these people: “Pay 
me no interest.. I am not.in the banking business. I hope you make 
money. Do whatever you want,” - That.is the only condition I make 
with my friends, 
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Senator Lenman. There was no agreement to give you the proxies? 

Mr. Wotrson. No, sir. 

Senator Lenman. How much Montgomery Ward stock was owned 
or controlled by the companies in which you have an interest ¢ 

Mr. Wotrson. Publicly owned corporations? 

Senator Le1man. Publicly owned corporations. 

Mr. Wotrson. Devoe & Raynolds, 40,000 shares; New York Ship- 
building Corp., 6,000 shares. 

Senator Lenman. In what name were those shares registered ? 

Mr. Worrson. I am not sure, Mr. Chairman. I believe it could 
have been in the corporation’s name or—I am almost positive it was 
in the corporation’s name, but I could get that information for the 
committee. 

Senator Lerman. Is it a fact that in your open letter to Mr. Avery 
you stated that the reason for these patthikses was the expectation that 
these companies would do business with Montgomery Ward if you 
were successful in gaining control of that company ? 

Mr. Woxrson. Well, that was one of the reasons. We had a reason 
that we thought the investment was good. We had the funds avail- 
able. And we did not have immediate need for those funds. And the 
return we thought—the possibility of making money on that invest- 
ment—was excellent. That is one of the reasons. Another reason, 
we thought there was a possibility that on a competitive basis we 
are entitled to be given consideration to see if we cannot do business 
with Montgomery Ward. That is another reason. 

Senator Lenman. Did you make that statement in an open letter? 
I mean is that a matter of record ? 

Mr. Wotrson. Yes, sir; I did. I made that statement publicly, so 
whether it is an open letter or not makes no difference. I made that 
statement publicly time and time again. 

Senator Lenman. Do I understand, therefore, that you felt that 
these companies which you controlled, that you and your friends con- 
trolled, by reason of the fact that they held a share interest in Mont- 
gomery Ward, were entitled to an inside track on the business of 
Montgomery Ward? 

Mr. Woxrson. No, sir. 

Senator Lenaan. Is that not really the gist of the intent, of the 
impression, that is given in your statement ? 

Mr. Worrson. Well, it could be the impression, but T have never op- 
erated business along those lines. I say that stockholders of every 
corporation where T am employed as an officer or director are entitled 
to do business with their own corporation as long as they can do it on 
a competitive basis, as long as it is not penalizing your corporation. 
That is the same approach that I have made to Montgomery Ward in 
behalf of Devoe & Raynolds and Nesco, and that was the only basis. 

Senator Leaman. Toss that not constitute interlocking control 
of companies? In other words, I can conceive that one company or one 
group of people would get control of a number of publicly owned 
companies and then expect or demand the inside track on business from 
the company, like Montgomery Ward in this case. 

Mr. Worrson. Well, if it is too much business. But let us use 
Devoe & Raynolds. Montgomery Ward’s sales in 1953 in paints and 
oils, lubricants, amounted to about $23 million. The raw materials 
on which Devoe & Raynolds are interested in trying to do business 
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with them could have amounted to several million dollars. And if 
Devoe & Raynolds were successful they could not get over a million 
or a million and a half dollars of this business. So the amount was 
small, and there was not any control of all their business. 

Senator Leuman. They could have gotten the $23 million? 

Mr. Wourson. No, sir; it was impossible, 

Senator Lenman. If they had the facilities? I mean there is no 
limitation. 

Mr. Woxirson. No; I do not think they could compete on everythin 
under the raw materials. Certain raw materials I think they coul 
be very competitive on. So it is just a certain part of that business. 

Now, under the Nesco, which is a New York Shipbuilding Division, 
houseware item sales in 1953 of Montgomery Ward amounted 
to about $33 million, and the total output of civilian houseware items 
of Nesco, $15 million or $18 million. "We have customers scattered 
around the country. The most business we can possibly do on a com- 
petitive basis is several million, which is about 10 percent, so it is a 
reasonable amount. But the prestige of doing business with Mont- 
gomery Ward was very important to a company like Nesco in helping 
us to do business with customers around the country. 

Senator Leuman. At any rate, Devoe & Raynolds owned how much 
stock? 6,000 shares? 

Mr. Wotrson. No, sir; 40,000 for Devoe & Raynolds and 6,000 for 
New York Shipbuilding. 

Senator Leuman. When I asked you why they had bought that, 
you said they bought it because it was a good investment and they 
thought they could increase their business. 

Mr. Wotrson. That is one of the reasons, 

Senator Lenman. And they had available cash to buy it. But is 
it not a fact that Devoe & Raynolds went out and borrowed a very 
considerable amount of money in order to finance the purchase of these 
40,000 shares? 

Mr. Wotrson. No, sir; I said at the time that we had cash that was 
needed for the business. In Devoe & Raynolds our business starts 
increasing during the spring, our accounts receivable. If we did not 
have the stock, we probably would haye borrowed less money, but we 
had to borrow money. 

Senator LenmMan. How much? 

Mr. Wotrson. I think we had a line of credit of $4 million with 
a bank in New York. 

Senator Lenman. How much did you borrow for the purpose of 
purchasing 40,000 shares ? 

Mr. Woxtrson. That loan was not based on buying: the stock. I 
think they had used some money they had on hand, and when the 
ran out of money I think they put in a note for one or two million dol- 
lars. They used the balance of the money as needed. You could not 
say it was borrowed for the purchase of stock. It could have been for 
the accounts receivable and the purchase of raw materials and so forth. 

Senator Leuman. I am reading now from your own statement in 
this pamphlet which you put out, on stockholdings and other informa- . 
tion, in which you say that— 

New York Shipbuilding Cerp. and Devoe & Raynolds Co., Inc., own beneficially 


6,000 shares and 40,000 shares, respectively. A portion of the purchase price 
of the 40,000 shares was provided by a $1,700,000 short-term bank loan. Neither 
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of such companies nor any of the other firms mentioned above now does any 
business with Montgomery Ward. If a majority of the committee’s candidates 
should be elected as directors, it is expected that some of those firms may sell 
some of their products to the company where they are competitive as to price and 
quality. 

You did state in that pamphlet that Devoe & Raynolds did borrow 
$1,700,000 in order to finance or help finance the purchase of 40,000 
shares. Is that not true? 

Mr. Wotrson. Yes; whatever that statement say is actual] fact. 
But when we bought the stock, we did not buy 40,000 at one time. 
Let’s say our first purchase would have been 5,000 or 6,000. We had 
enough money in the bank. We always have a couple of million 
dollars. We didn’t have to borrow any money. But when we get 
through, we probably borrowed money—it could have been for ac- 
counts receivable or something else. 

Senator Lenman. At any rate, the company had to borrow a sub- 
stantial amount of money. 

Mr. Wotrson. Yes, sir. 

Senator Leuman, When they borrowed that amount of money and 
bought 40,000 shares, how was that registered—in whose name? 

Mr. Woxrson. I am positive it was registered in the company’s 
name. I can check that and give you it exactly. 

Senator Leuman. Is Devoe & Raynolds a public company ? 

Mr. Wotrson. Yes, sir. 

Senator Lenman. Did you disclose this purchase of Devoe & 
Raynolds to the stockholders of Devoe? 

Mr. Wo xrson. Yes, sir. 

Senator Lenman. Did you get the authority of the board of di- 
rectors of Devoe & Raynolds? 

Mr. Woxrson. Yes, sir. 

Senator Leuman. Who constitutes the board of directors of Devoe 
& Raynolds? 

Mr. Woxrson. Well, I can give you sorhe of the names, and if you 
want me to submit it-—— 

Senator Leuman. I wish you would submit it. 

Mr. Woxrson. All right, sir. 

(The information referred to follows :) 


MEMBERS OF THE Boarp oF Directors, Devor & REYNOLDS, JANUARY i, 1954 


E. S. Phillips? J. H. Kolseth H. B, Riddell * 
W.C. Dabney * C. W. Slocum Cornelius Shields 
E. L. Pangborn* G. P. Gray Wheelock Whitney 
E. B. Prindle* FE. F, Musterman Eric W. Peniston 
A. W. Bornhauser E. P. Kelly E. C. Bishop 


Members OF Boarp or Directors ELECTED at STOCKHOLDERS’ MEETING 
FEBRUARY 17, 1954 


Brie W. Peniston Elliott 8. Phillips? J. Harold Kolseth 
Herman BE. Riddell? William C. Dabney 7 Clarence W. Slocum 
Cornelius Shields Earl L, Pangborn George P. Gray 
Wheelock Whitney E. Brewster Prindle? Edwin P, Kelly 

BE. F. Musterman Andrew W. Bornhauser Emerson C. Bishop 


1 Members of executive committee. 
2 Members of executive committee appoirted at organization meeting February 17, 1954. 
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MEMBERS oF Boarp or Directors ELECTED AT STOCKHOLDERS’ MEETING 
FEBRUARY 17, 1954—Continued 


NOTES 


S. Phillips resigned June 16, 1954 ; ia BE. Wolfson elected June 28, 1954. 
i B. Prindle resigned June 8, 1954; B. Pgrber elected June 28, 1954. 
aes Whitney resigned Jane 16, rte , Broadwater elected June 28, 1954. 
P. Gray resigned June 16, 1954; aiedander Ttitnoctes eleeted June 28, 1954. 
erie W. Peniston resigned June 16, 2958; Cecil Woifson elected June 28, 1954. 
H. E. Riddeli resigned Juhe 16, 1954 : Sain a fson elected June 28, 1954. 
Cornelius Shields resigned June 16, 1954 ; R. E. Harvey elected June 28, 1954. 
E. P. Kelly resigned June 22, 1954; "Martin Segal elected June 28, 1954. 


MEMBERS OF THE BoarD OF DirecToRS JUNE 28, 1954 


W. C. Dabney” E. F. Musterman Alexander Rittmaster * 
E. L. Pangborn * E. C. Bishop Cecil Wolfson 

A. W. Bornhauser L. B. Wolfson * Sam W. Wolfsen 

J. H. Kolseth K. B. Gerbert * R. E. Harvey 

C. W. Slocum J. A. B. Broadwater Martin Segal 


1 Members of executive committee. 
2 Appointed members executive committee June 28, 1954. 


MEMBERS OF THE BoakRD oF DreecTors ELECTED AT STOCKHOLDERS’ MEETING 
Fresrvary 16, 1955 


B. C. Bishop Louis BE. Wolfson * Alexander Rittmaster * 
A, W. Bornhauser * William C. Dabney Martin Segal 

J. H. Kolseth J. A. B. Broadwater Doran 8. Weinstein * 
E. F. Musterman BR. B. Gerbert * Cecil Wolfson 
Clarence W. Slocum R. E. Harvey Sam W. Wolfson 


1 Members executive committee. 
NOTES 


L. E. Wolfson resigned April 21, 1955. 
Cecil Wolfson resigned April 21, 1953. 
Alexander Rittmaster res gned oa 21, 1955. 
oe Wolfson * elected May 
W. Endter elected May 3. 155. 

} C. Knochel elected May 2, 
Wiliiam C. Dabney resigned, April 29, 1955. 
#. Cc, Giddings elected 

BK. C. Giddi resigned Jane’ 27, 1955. 
Carl MeFarl Sr., elected June 29, 1955. 
Executiive committee increased from 5 to 6 members by amendment to bylaws June 29, 


a 
E. Endter * appointed member executive committee June 29, 1955. 
Cad McFarlin, Sr.,* elected June 29, 1955. 

. H. Kolseth resigned June 30, 1955. 

5. C. Giddings elected August 30, 1955. 

E: W. Endter resigned February 6, 1956. 


a Neen executive committee. 


Members. oF BOARD OF DirEcTORS ELECTED aT STOCKHOLUERS’ MEETING 
Frpruary 16, 1956 


E. C. Bishop Cecil Wolfson. * Carl McFarlin, Sr.’ 

A. W. Bornhauser * J. A. B. Broadwater Martin Segal 

E. C. Giddings B. B. Gerbert * Doran 8. Weinstein * 

E. F. Musterman R. E. Harvey Sam W. Wolfson 

Clarence W. Slocum J.C. Knochel Alexander Rittmaster III? 


2 Appointed members executive committee at organization meeting February 16, 1956. 


Senator Lenman. Well, now, Mr. Wolfson, I want to ask you a 
question—whether you think it is proper to cause a company of 
which you were chairman to go into debt to further your personal 
plans to control “Well T aia Ward. 

Mr. Woxrson. Well, I didn’t go into this thing just for my per- 
sonal plans. I went in to fight : this proxy fight for the interests 
of 68,000 stockholders, and I will participate in the benefits in pro- 
portion to my holdings. So far as any personal benefit under the 
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Devoe & Raynolds setup, I saw several reasons that I did think the 
stock had value. We are subjected to criticism and I think libel as 
a director of a corporation if we make a bad investment of the funds 
of this company. We recognize that. We are fully capable of off- 
setting any losses that we may have in our judgment in sea | this 
stock. So it is a responsibility. They are not going out and buy 
stock if they didn’t think the value is there. I know the directors 
of this corporation unanimously approved it. They also discussed 
the possibility of doing some business on a competitive basis. They 
thought they qualified to do business. So we had several purposes 
for it. 

Senator Lenman. Did Devoe & Raynolds buy stock in other com- 
panies that were listed on the New York Stock Exchange? 

Mr. Wotrson. No, sir. But based on Standard and Poor’s report 
in February—I believe February 24, 1955—I think it shows 131 
corporations, listed corporations of America, having stock in other 
listed corporations. So this is not an unusual procedure at all. 

Senator Leaman. Oh, I know that. But I was wondering why, 
if they never had bought stock in other companies—why this excep- 
tion. Why was this exception made in the one company whose control 
you were seeking to get? It seems to be a rather significant thing. 

Mr. Worrson. Well, it could be. This is a 201-year-old corpora- 
tion. I think it is the oldest corporation in the State of New York. 
And maybe some of the directors and some of the management—may- 
be the reason that we changed some of the management is because 
T know that some of them may be 50, 60 years old, but they operate 
like they were 201 years old. Maybe they were not aggressive enough 
and maybe they could not see far enough to go ahead and utilize the 
funds in this company to increase earnings and dividends in this cor- 
poration, which we have done since being in this corporation. 

Senator Lenman. Well, there were lots of other stocks listed on the 
various exchanges that in all probability had good prospects of growth 
and expansion and increased profits. And yet the company did not 
make an investment in any of those at any time. 

Mr. Wotrson. No. 

Senator Lenman. It was only this one company, just at a time 
when you were trying to secure control of it. 

Mr. Wourson. I can see your point, Mr. Chairman. If we were 
not in any proxy fight, we may buy 5,000 shares of Montgomery 
Ward, 5,000 of some other, if we want to invest. But being we were 
in this proxy fight, sure, we thought that we better invest whatever 
we possibly can in Montgomery Ward. 

Senator Bennett. Mr. Chairman, will the Senator yield? 

Senator Lenman. May I just say this. I am asking that the staff 
call the Senate to find out whether they are getting ready for the vote. 
1 think we will all want to be there. 

Senator Bennerr. May I ask one question. Does Devoe & Raynolds 
still own that number of shares in Montgomery Ward? 

Mr. Wotrson. Yes, sir. 

j Senate Bennett. They have not disposed of any since the proxy 
ght. 

Mr. Woxrson. No, sir. 
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Senator Leaman. Did Devoe & Raynolds defray any part of the 
expenses that you incurred or that your committee incurred, the stock- 
holders’ committee, in connection with the recent campaign ¢ 

Mr. Wotrson. Mr. Chairman, I can get that information for you. 
1 am not familiar with it. I know that the total amount of expenses 
as of several weeks ago when I got the report was in excess of $500,000. 
So if you want that, I would be glad to get it for you. 

Senator Leuman. Devoe & Raynol 

Mr. Wotrson. The total amount that our committee spent, the last 
report I have, exceeded $500,000, which was 3 or 4 weeks ago. I don’t 
know how much of that Devoe & Raynolds contributed to it, but I will 
get you that information, or if we contributed anything. 

Senator Lenman. It has been reported to me that Devoe & Raynolds 
paid $60,000 toward your expenses. 

Mr. Wotrson. I can get that for you. 

Senator Leuman. But they did pay part of it. 

Mr. Wouxrson. I don’t know. ft ebw that in our report we said 
that Devoe & Raynolds may contribute a certain amount. I would 
rather get the exact figure and submit it to the committee. I am not 
familiar with whether they contributed any or how much. But I will 
be glad to submit it. 

Senator Lenman. You will get us that, and you will get us a state- 
ment of the total expenditures. 

Mr. Wourson. Yes, sir. (See p. 1403. 

Senator Leuman. Have you been reimbursed for any part of that? 

Mr. Wotrson. No, sir. I advised the stockholders around the 
country that if we are successful in getting contro] of the board, and 
if we improved the earnings and the dividends of this corporation, 
we will submit our bill in 1956 on a proxy and let them make a deci- 
sion if they think we are entitled to be reimbursed. If they vote 
us down, we will not ask for it. 

Senator Lenman. Did any of the other companies which you con- 
trol, New York Shipbuilding Co. and Merritt-Chapman & Scott— 
I think that is the nam id they participate in defraying the 
expenses ? 

Mr. Wotrson. I don’t know, but I can get you the breakdown and 
let you know of any corporations that contributed. 

enator Lenman. Assuming that they did, and that is merely an 
assumption on my part, which you have not contradicted, why should 
one company pay part of the expenses of a group seeking control of 
ee company which has no connection with their operations at 
a 

Mr. Wotrson. Except this, Mr. Chairman. If Devoe & Raynolds 
made a contribution, they contributed in proportion to their number 
of shares of stock, because our committee tried to go ahead and make 
whatever contribution we could in proportion to our stockholdings. 
So I think that if they made a contribution, it is justified in propor- 
tion to their holdings. But I don’t believe any corporation, publicly 
owned corporation, made any if they had no stock or no interest 
in it. 

Senator Lenman. Did any of the individual stockholders make any 
contribution ? 

Mr. Wotrson. Yes, sir. 
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Senator Lruman. I am not talking about those in your group. 
But you voted 700,000 shares, or approximately that, of stock in Street 
names. Did these brokers defray any part of the expenses? 

Mr. Worrson. This was voluntarily. We didn’t go out and solicit. 
It was voluntarily. We had quite a number of them make contribu- 
tions to the campaign, and they could have some in Street names and 
they make contributions. 

Senator Lenman. I was given the figure, which I am not ready to 
say is accurate, that Devoe & Raynolds contributed $60,000 for de- 
fraying the expenses. 

Mr. Woxrson. You may be right, Mr. Chairman. But I do not 
want to say any amount unless I am sure. 

Senator Lraman. The question was raised here yesterday, in con- 
nection with the reimbursement by the company of the expenses of 
the Ward management in this proxy fight, which it was testified 
amounted to about $700,000, that when a bona fide proxy contest was 
carried on, there should be on both sides, (a) a limit on the amount 
of their expenditures, and that there should be certain very definite 
rules in connection with those expenditures; and (b) that both sides 
should be reimbursed by the management, providing the contest was 
a legitimate one. How do you feel about that? 

Mr. Woxrson. Well, as far as amount, I have to agree with you. 
It all depends on the size of the corporation. Let’s say in any cor- 
poration over $100 million net worth there should be a limit on that; 
any corporation from $10 to $20 million—it should vary—for the 
simple reason that the size of the corporation governs the amount 
of money and how many stockholders you have to reach. As far as 
reimbursement, I believe that if you render a service to the stock- 
holders in any one contest with management, if they are unsuccessful, 
I don’t feel they should be reimbursed for anything that they failed 
to accomplish. As far as management, they don’t have to be reim- 
bursed, because they are using the corporate funds and the stock- 
holders’ funds. 

Senator Lenman. Did you buy any calls on stock here or abroad? 

Mr. Woxrson. Me personally; no, sir. 

Senator Lenman. I mean your group. 

Mr. Woxrson. I don’t know. | It could have been 1 or 2 individuals. 
But if you want that information, I will be glad to get it for you. 

Senator Lenman. You have no idea how much that involved, the 
number of shares. 

Mr. Wo xrson. I am just saying from memory, but I will get the 
information for you. I believe it was one of 26 or 28 shares. That 
is the only call that I know of. 

Senator Lenman. When you bought those calls, was there an agree- 
mee oe the prospective seller would give you his proxy as part of 
the deal? 

Mr. Woxrson. I never did buy any calls. I heard something about 
a call and I am not too familiar with the transaction. But I don’t 
know what agreement he had, but I will be glad to get that and get 
it direct from the individual that bought the call. 

Senator Lemman. Have you, in making loans or advising people to 
buy—did you enter into any agreements to repurchase the stock from 
the owner of the stock? 
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Mr. Woxrson. I personally had no agreement, but I understand 
there have been some joint venture agreements. I think we listed 
everything we had with the SEC and whatever the SEC records call 
for is exactly what transpired. . 

Senator Lenman. Of course, you have referred on several occasions 
this morning to giving this information to the SEC on a confidential 
basis. I am not too familiar with the rules and regulations under 
which the SEC operates, but it seems to me that the only purpose of 
disclosing facts to the SEC is to inform the public. I do not believe 
that the ‘SEC has any confidential files in connection with the usual 
conduct of their operations. 

Mr. Woxtrson. Well, maybe I explained it wrong. What I meant 
by giving them any information, confidential, to the SEC, and they 
will give a full disclosure to the stockholders, instead of giving it to 
the public. I think that is very important, because it would be very 
embarrassing for the public to know the inner workings and every- 
thing concerning a corporation. I don’t believe anyone should know 
it except the stockholders of that corporation. Anything confidential 
should be given full disclosure to the stockholders of that corporation. 

Senator Lenman. Well, I think anything that should be given to 
the SEC should be a matter of public record. I don’t think it does 
any good just to file confidential reports, except so far as it permits 
them to decide whether the companies are complying with the rules 
and regulations of the SEC. I would like to see the SEC get much 
more information than they are getting today. But I would also 
like to see it available to the public. 

What were the criteria for your selection of candidates for members 
of the board ? 

Mr. Wotrson. We wanted to get as many different opinions and 
diversified opinions as we possibly could. Mr. William Hobbs we 
thought did a good job as president of the Coca-Cola Co., which is a 
merchandising product and which is an advertising product and a 
product built on confidence. We thought he was very able. 

Miss Bernice Fitz-Gibbon has probably spent her entire life in 
Gimbels and Macy in the merchandising field. We thought she was 
excellent. 

Mr. Robert Black, in my opinion, is one of the top men in a very com- 
petitive field, in the manufacturing and selling of trucks. 

Senator Lenman. Whatcompany isthat ? 

Mr. Wotrson. White Motor Co. So we thought that there is a 
man with plenty of ability, competitive spirit, and a man who built up 
a corporation over a period of years; he is a great builder. 

Mr. John C. Tyler, for Farmers Insurance Co., started with nothing, 
a self-made man, built up an organization. I think he is the oldest in 
this group, 68 years old. We wanted some older people with us. 

My brother and Mr. Rittmaster have been associated with me for 
years, and you need some people where have the same thinking, 
they know your thoughts and they can doe lot of legwork and doa 
lot of things like digging into operations and so forth instead of deal- 
ing with strangers. 

Mr. Philip Connell—I think he is the oldest, 73 years old—he is-a 
resident of Chicago for many years, highly regarded. He knows 
the local situation. He is a highly regarded businessman and well 
q 
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That constitutes practically everyone. ¢ 

Senator Lenman. Well, let’s take Mr. Black, for instance. I un- 
derstands he is either president or holds a very high executive posi- 
tion with the White Motor Co. What inducement did you hold out 
to him to serve on the board of directors ¢ : 

Mr. Wotrson. What do you mean by inducement, Mr, Chairman? 

Senator Lenman. I mean was he promised any business of the com- 

any ¢ 

: Mr. Worrson. No, sir. Mr. Black is a man with principle and in- 
tegrity. I have always tried to operate on the basis of principle and 
integrity. Imakenocommitments. If I went out and made commit- 
ments, I assure you this would not have been a proxy fight. We 
would have walked in with 51 percent of the stock. I refuse to make 
commitments, nor will I ever make commitments. I don’t have to 
make commitments to directors or suppliers or anyone else. I have 
always stayed away from making commitments. 

Senator Leman. No inducement is held out to him or by any of the 
other companies which you control ? 

Mr. Wotrson. No, sir; I wouldn’t bea party to things like that. 

Senator LeumMan. Did you get any substantial support abroad for 
this fight ? 

Mr. Wotrson. No, sir. In proportion to what management got, we 
got a small percentage. In proportion to the amount of shares voted 
for management, we got a small percentage. 

Senator LeumMan. They have telephoned that they want us on the 
floor to vote. We will be back as soon as we possibly can. I won't 
keep you very long. I am pretty nearly through my questions, but 
there will be some. 

(Whereupon a short recess was taken.) 

Senator Lenman. First I want to express my regret that I had to 
recess this hearing. An hour ago they telephoned from the floor and 
sent out an S O'S that we had to get down there because they were 
going to vote within 5 minutes. That was nearly an hour ago, and 
they are still debating. I probably will get another S O S, but I will 
not ask you to remain here. 


Mr. Wolfson, on this purchase of the stock by Devoe & Raynolds 
of 40,000 shares and 6,000 shares by the New York Shipbuilding Co., 
that frankly gives me a great deal of concern. I think that it is a 
very doubtful procedure—but I am only ey personal opin- 


ion—to have one company buy stock in order to help a parent com- 
pany or the controlling interest secure control of another company. 
I would not be frank with you if I did not say it gives me a great deal 
of concern. I think if we are going to tolerate that sort of financing 
it might be a very dangerous thing to this country. 

I want to ask you this question: This purchase of 40,000 shares 
of stock by Devoe & Raynolds, which I understand is a public company 
inet like Montgomery Ward, and the 6,000 shares by the New York 
Shipbuilding Co., was that authorized by the boards of directors of 
the two companies? 


Mr. Wo rson. Yes, sir; the boards authorized the committee to 
purchase the stock. 


Senator Lenman. Would you please send us a copy of the resolution 
which authorized that ? 


Mr. Worrson. Yes, sir; I will be glad to do so. 
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(The information referred to follows :) 


Devoe & RAYNOLDs Co., Ino. 


EXCERPTS FROM MINUTES OF BOARD OF DIRECTORS MEETINGS 
RELATING TO THE PURCHASE OF SECURITIES 


Meeting held July 28, 1954 


The chairman then suggested that the directors consider a proposal, favor- 
ably recommended by the executive committee, for the appointment of a com- 
mittee consisting of E. B. Gerbert and Alexander Rittmaster with power to 
examine into and study special opportunities for investment and purchase of 
securities which might be desirable and advisable for the company and result 
in additional business for the company. There was presented a draft of a reso- 
lution describing the functions and powers of the committee. Under this reso- 
Yution, the chairman stated, the committee would have the right to obligate 
the company for as much as $2 million and would have authority to pledge the 
credit of the company and arrange loans. During the discussion that followed, 
Mr. Pangborn called attention to the need for taking into account the restrictive 
covenants in the indentures relating to the two outstanding issues of debentures 
before making any substantial financial commitments. The chairman stated 
that the committee would check with the treasurer before undertaking any 
binding obligations. On motion duly made, seconded, and unanimously carried, 
the following resolutions. were adopted : 

“Whereas it is to the best interests of this company, and its stockholders, that 
this company seek investments which will produce additional business for the 
company ; and 

“Whereas it appears that itis in the best interests of the company that a 
special carmen of this board be appointed to assist in carrying out such pur- 
poses ; an 

“Whereas it is desirable that said committee have authority to direct disburse- 
ments by the company for the aforesaid purposes of an amount or amounts not 
in excess of an aggregate of $2 million; Therefore, be it 

“Resolwed, That Messrs, E. B, Gerbert and Alexander Rittmaster are hereby 
constituted a committee of this board, empowered to examine into and study 
special opportunities for investment and the purchase of securities which may 
be desirable and advisable for the company and will result in the production of 
additional business for the company ; and be it further 

“Resolwed, That a sum of not more than $2 million is hereby set aside as a 
fund for the purpose hereinafter set forth, to be disbursed as hereafter provided; 
and be it further 

“Resolved, That the said committee shall have the right, and is hereby author- 
ized to obligate this company for said $2 million or any part or parts thereof, 
from time to time, to acquire securities of any nature in behalf of the company 
as may be to its advantage in their sole joint judgment; and be it fucther 

“Resolved, That the proper disbursing officers of this company be, and they 
hereby are, authorized and directed to expend said $2 million or any part or 
parts thereof, from time to time, as directed by said committee, and without 
further direction from this board for the said purposes, as the said committee 
shall designate ; and be it. further 

“Resolved, That the said committee is empowered to purchase or otherwise 
acquire securities and obligate the company to pay therefor, subject only to the 
limitations herein expressed, at prices and on terms approved by the said cow- 
lnittee in its sole joint judgment ; and be it further 

“Resolved, That the said committee is authorized to pledge the credit of the 
corporation, arrange for loans, make purchases on margin, or arrange for the 
extension of credit over and above the cash amounts of $2 million, heretofore 
fixed; and in addition thereto use the securities acquired or purchased for 
collateral in connection with said loans, margin purchases, or credit extensions, 
to the extent deemed by the said committee, in its joint discretion, necessary 
or desirable for the purchose or other acquisition of securities, as contemplated 
by these resolutions ; and be it further 

“Resolwed, That the proper officers of the company upon direction of said coni- 
mittee and without further direction from this board shall execute such docu- 
ments and evidences of obligation as the said committee shall require or deem 
soa to effectuate the intent and purposes of these resolutions; and be it 

arthier 





1404 STOCK MARKET STUDY 


“Resolved, That the said committee shall have the power in their joint dis- 
eretion without further order of this board to sell or otherwise disrose of secu- 
rities bought pursuant to the terms of these resolutions ; and be it further 

“Resolved, That the proper officers of the company are hereby directed without 
further order of this board and upon direction of the committee in their joint 
diseretion to execute such documents as may be necessary and proper for the 
sale or other disnosition of securities acquired pursuant to the terms of these 
reso'ntions; and be it further 

“Resolved, That the proper officers of this company are hereby directed to do 
any and all things necessary to effectuate the intent and purposes of these resolu- 
tions upon the direction of the said committee in its joint discretion without 
further order of this board; and be it further 

“Resolved, That the said committee shall make a written report immediately 
upon buying or otherwise acquiring or selling or otherwise disnosing of any 
securities of any nature pursuant to these resolutions or upon obligating the com- 
pany pursnant to these resolutions and shall in such written report give all 
pertinent details with regard to the name of the person with whom any agree- 
ment or agreements have been made the name and nature of any and all securi- 
ties purchased or otherwise acquired or sold or otherwise disposed of; the prices 
paid or received therefor the terms of any and all such purchases or other 
acquisitions or sales or other disposals and any further information necessary 
to adequately inform this board concerning any transaction or transactions in 
which the said committee has acted pursuant to these resolutions.” 


Meeting Held August 25, 1954 


The chairman requested the treasurer to make his report. Mr. Pangborn 
called attention to the financial statements for June in the portfolios of each direc- 
tor. He stated that the cash balance on August 20 was $2,990,000 in round 
figures, since which date disbursements of $1,100,000 had been made for the pur- 
chase of stock, leaving a balance of $1,890,000. 

Mr. Gerhert then presented a report signed by Mr. Rittmaster and himself 
showing that the special committee, appointed by the board at the previous meet- 
ing on July 28, had purchased 25,000 shares of the common eapital stock of Mont- 
gomery Ward & Co. Mr. Gerbert stated that the committee had given careful 
consideraiton to this matter and felt very strongly that this was a good invest- 
ment. 

The chairman stated that he was impressed with the attraetive possibilities as 
suggested by this investment, which, in his judgment, was desirable and advisable 
for the company and in aecordance with the purpose of the resolutions adopted 
by the board at the July meeting. The chairman directed that a copy of the 
report be attached to a copy of the minutes of this meeting. 

The chairman then presented a proposal, favorably reeommended by the execu- 
tive committee, that the amount of money authorized for the purchase of seeurities 
by the special committee be increased from $2 million to $4 million. On motion 
Guy made, seconded, and wnanimously carried, the following resolution was 
adonted : 

“Resolved, That a sum of $2 million is hereby authorized as an addition to the 
fund established by, and for the purposes specified in, the resolutions adopted by 
the board of directors of this corporation on July 28, 1954, whereby E. B. Gerbert 
and Alexander Rittmaster were constituted a special committee to study oppor- 
tunities for investment and purchase of securities, thereby increasing the amount 
of said fund to $4 million.” 

The chairman then informed the directors that the exeeutive committee had 
also recommended that authority be granted by the board for the opening of 
securities accounts with the following firms: Thomson & McKinnon, Merrill 
Lynch, Pierce Fenner & Beane, J. & W. Seligman & Co., Burnham & Co., Hirsch 
& Co., Reynolds & Co., Glore, Forgan & Co., and Abraham & Co. 

(Report of special committee referred to in minutes. ) 

Aveust 25, 1954. 
To THE Boarp or Directors or Devor & RaAYNoLDs Co., INc., NEw York. 


GENTLEMEN : Pursuant to the provisions of that certain resolution adopted by 
the board at its meeting of July 28, 1954, the pacarnson committee hereby 
reports that there have been acquired and purchased for the company 25,000 
shares of common capital stock of Montgomery Ward & Co. at and for the aggre- 
gate purchase price of $1,983,147.72, at the average price of $79.33 per share; that 
of said purchase price the sum of $1,100,000 has been paid; that said stock is now 
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on margin with responsible brokers who are members of the New York Stock 
Exchange in New York City; that said stock is now in street name; and that the 
company is a beneficial owner of said shares of stock and is entitled to vote the 
same as the owners thereof. 

Respectfully submitted. 


EK. B. GERBERT. 
ALEXANDER RITTMASTER. 


Meeting held October 4, 1954 


Mr. Pangborn then informed the directors that additional purchases of stock of 
Montgomery Ward Co. had increased the company’s holdings to'32,000 shares and 
that the executive committee had decided that these securities should no longer 
be carried in margin accounts and that, therefore, the debit balances of brokers 
should be paid and satisfied. This, plus other cash needs of the corporation to 
which reference was made, would make it necessary to obtain bank loans. Mr. 
Pangborn reeommended that he be granted authority to borrow up to $4 million 
from Guaranty Trust Company of New York. On motion duly made, seconded, 
and unanimously carried, the following resolutions were adopted : 

“Resolved, That: 

“TI. The chairman of the board, the president, and the executive vice president 
and treasurer of this corporation be, and they hereby are, severally authorized 
from time to time, for and in the name of this corporation, to borrow from 
Guaranty Trust Company of New York, such amount or amounts of money as they 
or any of them may determine to be necessary for the needs of this corporation in 
the transaction of its business but not exceeding in amount outstanding at any 
one time the sum of $4 million. 

“IT. The aforesaid officers are authorized to make such loans for such periods 
of time and upon such terms and rate of interest as may to them in their discretion 
seem advisable, and to sign, execute, and endorse such note, or notes, of this cor- 
poration and other documents as may be necessary or required by said Guaranty 
Trust Company of New York, to evidence any such indebtedness. 

“III. The aforesaid officers are hereby authorized to discount with said Guar- 
anty Trust Company of New York, any bills receivable held by this corporation 
upon such terms as they may deem proper. 

“IV. The aforesaid officers are hereby authorized to pledge any of the bonds, 
stocks, or other securities, bills receivable, and other quick assets of the corpora- 
tion for the purpose of securing loans or discounts hereunder and to endorse said 
securities and/or to issue the necessary powers of attorney, documents, or assign- 
ments in furtherance thereof. 

“V. Loans and discounts effected and at present outstanding with said Guar- 
anty Trust Company of New York and all endorsements, agreements, and docu- 
ments made and issued in accordance therewith be and they hereby are ratified 
and confirmed. 

“VI. Said Guaranty Trust Company of New York may act upon all instructions 
for the sale, delivery, or other disposition of any collateral at any time held when 
given by the aforementioned officers. 

“VII. The foregoing powers and authority will continue until written notice 
of revocation is given to said Guaranty Trust Company of New York, 

“VIIT. These resolutions supersede the similar resolutions relative to bor- 
rowing, adopted by the board of directors at a meeting held on April 5, 1950, 
which said resolutions are hereby revoked.” 


Meeting Held November 1, 1954 


Mr. Pangborn then informed the directors that since the previous meeting the 
company had established an unsecured line of credit for $4 million at Guaranty 
Trust Company of New York, and had borrowed $1,700,000, part of which was 
used to pay all debit balances in securities accounts, and another part of which 
was used to purchase 8,000 additional shares of Montgomery Ward commion 
stock, which brought the total holdings to 40,000 shares. Mr. Pangborn further 
stated that he had an understanding with the brokers whereby the stock cer- 
tificates would remain in the custody of the brokers in street names, with the 
brokers being responsible for collection and payment of dividends to the com- 


The chairman then recommended the authorization of a securities account 
with Shearson, Hammill & Co., and on motion duly made, seconded, and unani- 
mousty carried, the following resolutions were adopted : 
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“Resolved, That BE. B. Gerbert and Alexander Rittmaster, members of the 
executive committee of this corporation, or either of them, be and hereby are 
authorized to open an account for and on behalf of this corporation and in its 
name, with the firm of Shearson, Hammill & Co., brokers, maintaining offices 
in New York City, and from time to time to trade for the account and risk of 
this corporation in any and all securities, through and with said firm of Shear- 
son, Hammill & Co. as said firm is now constituted or may be hereafter consti- 
tuted, the authority hereby granted to said E. B. Gerbert and Alexander Ritt- 
master, members of the executive committee of this corporation, or either of 
them, including the power to do any and/or all of the following for and on behalf 
of this corporation and in its name: 

“(a) To buy, sell, exchange, and otherwise deal in any and all securities on 
margin and/or otherwise ; 

“(b) To exercise, sell, or otherwise dispose of and do with rights and 
other privileges of whatsoever character, with respect to securities ; 

“(e) To transfer to and/or deposit with said firm any and all securities, 
money, cash, checks, and other negotiable instruments, in any amount; 

“(d) To transfer from and/or withdraw from said firm any and all 
securities, money, cash, checks, and other negotiable instruments in any 
amount, including transfers and/or withdrawals to or for the individual 
use or account of the officer directing the same or of any other person; 

“(e) To settle, compromise, adjust, release, and give acquittance with 
respect to any and all claims, demands, disputes, or controversies ; 

“(f) To receive requests and demands for additional margin, notices of 
intention to sell or purchase, and other notices and demands of whatsoever 
character ; 

“(g) To receive and acquiesce in the correctness of any and all notices 
of transactions, statements of account, and other records and documents ; 

“(h) To execute, acknowledge, and deliver any and all agreements, assign- 
ments, receipts, acquittances, releases, and other instruments or documents neces- 
sary or desirable for exercising the powers hereby granted or any of them; and it 
was further 

“Resolved, That the foregoing enumeration of certain specific powers is not 
intended to have the effect of excluding, limiting, or otherwise affecting any 
power or powers which said E. B. Gerbert and Alexander Rittmaster, of this 
corporation, or either of them, might otherwise have; and it was further 

“Resolved, That any and all past transactions of any kind herein authorized 
which may have been heretofore had by said BE. B. Gerbert and Alexander Ritt- 
master, of this corporation, or either of them, through or with said firm of 
Shearson, Hammill & Co., be, and the same hereby are, ratified; and it was 
further 

“Resolved, That said E. B. Gerbert and Alexander Rittmaster, members of the 
executive committee, and E. L. Pangborn, executive vice president and treasurer, 
of this corporation, or any of them, be, and hereby are, authorized to execute 
and deliver in this corporation’s name and on its behalf an agreement with said 
firm of Shearson, Hammill & Co., in the form comprised in said firm’s printed 
form of customer's card; and it was further 

“Resolved, That the secretary of this corporation be, and hereby is, directed 
to make under the seal of this corporation and deliver to said firm of Shearson, 
Hammill & Co. a certified copy of the foregoing resolutions, together with a 
certificate setting forth the names and certifying to the signatures of BE. B. 
Gerbert, Alexander Rittmaster, and E. L. Pangborn, of this corporation, and 
from time to time to make and deliver other such certificates in case of any 
changes in said officers; and it was further 

“Resolved, That said firm of Shearson, Hammill & Co. is authorized to act upon 
the authority of these resolutions until receipt by said firm of a certificate show- 
ing the recission or modification thereof signed by the secretary of this corpo- 
ration and under its seal, and that said firm is also authorized to recognize and 
deal with said E. B. Gerbert, Alexander Rittmaster, and BE. L. Pangborn, of this 
corporation, whose names shall be set forth in this certificate, or in any such 
other certificate, until receipt by said firm of a further certificate setting forth 
the names of another person or persons as such authorized representatives.” 


Meeting Held February 16, 1955 


Mr. Rittmaster proposed that a contribution be made to the Wolfson Mont- 
gomery Ward stockholders committee. He said that the directors were familiar 
with the nature, wisdom, and the potentialities of the investment made by the 
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company, and that in his opinion the proposal was warranted and justified. 
After discussion, on motion duly made, seconded, and unanimously carried, the 
following resolution was adopted : 

“Resolved, That this corporation shall make a contribution of $40,000 to the 
Wolfson Montgomery Ward stockholders’ committee, and that the treasurer be, 
and he hereby is, authorized to make such payment forthwith.” 

Mr. Weinstein then referred to two letters handed to Mr. Dabney after the 
adjournment of the stockholders’ meeting, one from Abraham K. Weber, attorney 
for Montro Corp., a holder of class A stock, and the other letter from William H. 
Yaeger, attorney for Louis Yaeger and Libbie 8. Yaeger, beneficial owners of 
class A stock. Both letters demanded that the board of directors order the 
immediate sale of 40,000 shares of stock of Montgomery Ward & Co. and that 
the corporation institute legal proceedings against Louis B. Wolfson and others 
who participate in making the investment. After discussion, it was the unani- 
mous opinion of the board that the protests of Weber and Yaeger were invalid. 

Mr. Segal moved that the matter be referred to the general counsel for handling 
and that the general counsel advise the board of directors as to the replies made 
by the general counsel. The motion was seconded and unanimously adopted. 


Meeting Held May 2, 1955 


Mr. Weinstein reported that the contributions to the Wolfson-Montgomery 
Ward stockholders’ committee had been increased from $40,000 to $60,000 and 
asked for approval. Upon motion duly made, seconded, and unanimously ap- 
proved, it was 

“Resolved, That the action of the officers of this corporation increasing the 
contribution to the Wolfson-Montgomery Ward stockholders’ committee from 
$40,000, as authorized by the board of directors at the February 16, 1955, meeting, 
to $60,000 be, and hereby is, approved and ratified.” 


Meeting Held June 29, 1955 


Mr. Weinstein informed the board that authority should be granted to the 
officers for the opening of a securities account with A. M. Kidder & Co. On 
motion duly made, seconded, and unanimously carried, the following resolutions 
were adopted : 

“Resolved, first, That the president or the executive vice president and general 
manager of this corporation be, and they hereby are, and each of them hereby is, 
authorized and empowered for and on behalf of this corporation (herein called 
the ‘corporation’), to establish and maintain one or more accounts, with A. M. 
Kidder & Co. (herein called the ‘brokers’), for the purpose of purchasing, 
investing in, or otherwise acquiring, selling, possessing, transferring, exchanging, 
or otherwise disposing of, or turning to account of, or realizing upon, and gen- 
erally dealing in and with any and all forms of securities including, but not by 
way of limitation, shares, stocks, bonds, debentures, notes, scrip, participation 
certificates, rights to subscribe, option warrants, certificates of deposit, mortgages, 
choses in action, evidences of indebtedness, commercial paper, certificates of in- 
debtedness, and certificates of interest of any and every kind and nature whatso- 
ever, secured or unsecured, whether represented by trust, participating and/or 
other certificates or otherwise ; but such authorization shall not include the open- 
ing of marginal accounts or the making of short sales. 

“The fullest authority at all times with respect to any such committment 
or with respect to any transaction deemed by any of the said officers and/or 
agents to be proper in connection therewith is hereby conferred, including 
authority (without limiting the generality of the foregoing) to give written 
or oral instructions to the brokers with respect to said transactions; to bind 
and obligate the corporation to and for the carrying out of any contract, 
arrangement, or transaction, which shall be entered into by any such officer 
and/or agent for and on behalf of the corporation with or through the brokers; 
to pay in cash or by checks and/or drafts drawn upon the funds of the cor- 
poration such sums as may be necessary in connection with any of the said ac- 
counts ; to deliver securities to, and deposit funds with, the brokers; to order the 
transfer or delivery of securities to any other person whatsoever, and/or to. 
order the transfer of record of any securities to any name selected by and of 
the said officers or agents; to affix the corporate seal to any documents or agree- 
ments, or otherwise; to endorse any securities in order to pass title thereto; 
to direct the sale or exercise of any rights with respect to any securities; to 
sign for the corporation all releases, powers of attorney and/or other docu- 
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ments in connection with any such account, and to agree to any terms or con- 
ditions to control any such account; to direct the brokers to surrender any 
securities to the proper agent or party for the purpose of effecting any ex- 
change or conversion, or for the purpose of deposit with any protective or simi- 
lar committee, or otherwise; to accept delivery of any securities; to appoint 
any other person or persons to do any and all things which may of the said 
officers and/or agents is hereby empowered to do, and generaily to do and 
take all action necessary in connection with the aceount, or considered de- 
sirable by svch officer and/or agent with respect thereto. 

“Second, That the brokers may deal with any and all the persons directly 
or indirectly by the foregoing resolution empowered, as though they were 
dealing with the corporation directly. 

“Third, That the secretary of the corporation be and he hereby is authorized, 
empowered, and directed to certify, under the seal of the corporation, to the 
brokers: 


“(a) A true copy of these resolutions; 

“(b) Specimen signatures of each and every person by these resolutions 
empowered ; 

“(c) A certificate (which, if required by the brokers, shall be supported 
by an opinion of the general counsel of the corporation, or other counsel 
satisfactory to the brokers) that the corporation is duly organized and 
exist'ng, that its charter empowers it to transact the business by these 
resolutions defined, and that no limitation has been imposed upon such 
powers by the bylaws or otherwise. 


“Fourth, That the brokers. may rely upon any certification given in ac- 
cordance with these resolutions; as continuing fully effective unless and until 
the brokers shall receive due written notice of a change in or the recission 
of the authority so evidenced, and the dispatch or receipt of any other form 
of notice shall not constitute a waiver of this provision, nor shall the fact that 
any person hereby empowered. ceases to be an officer of the corporation or be- 
comes an officer under some other title, in any way affects the powers hereby 
eonferred. The failure to supply any specimen signature shall not invalidate 
any transaction if the transaction is in accordance with authority actually 
granted. 

“Fifth: That in the event of any change in the office or powers of persons hereby 
empowered, the secretary shall certify such changes to the brokers in writing in 
the manner hereinabove provided, which notification, when received, shall be ade- 
quate both to terminate the powers of the persons theretofore authorized, and to 
empower the persons thereby substituted. 

“Sirth: That the foregoing resolutions and the certificates actually furnished 
to the brokers by the secretary of the corporation pursuant thereto, be and they 
hereby are made irrevocable until written notice of the revocation thereof shall 
have been received by the brokers.” 


Meeting August 30, 1955 


Mr. Weinstein reperted that 21,800 shares of Montgomery Ward had been sold 
at an average price, after brokers’ commissions and taxes, of $81.64 per share. 
Mr. Weinstein questioned Mr. Glickstein, our general counsel, that in the event 
all of the Montgomery Ward stock is sold, would the suit against Devoe be with- 
drawn, Mr. Glickstein answered that it probably would not, but would help to 
win the suit. Mr. Glickstein pointed out that the results to date show the pru- 
dence of the investment. 

Meeting held October 3, 1955 


Mr. Weinstein reported that as of September 22, 1955, there had been sold a 
total of 35,000 shares of Montgomery Ward stock at an average price of $83.63003. 
He stated that as a result there was a profit realized of $189,056. In response 
to a question by Mr. Harvey, he reported that this profit had not yet been recorded 
on the books and therefore was not included in the figures submitted to the 
meeting. Mr. Weinstein stated that money had been coming in very well as 2 
result of the Montgomery Ward stock sales and the leveling off of otir inventory 
and accounts receivable position, 
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Meeting ‘held December 2, 1955 


The secretary stated that each director had been furnished with a report of 
the Montgomery Ward stock transaction, a copy of which is attached hereto and 
made a part of the minutes. 

I, C. BE. Rogers, hereby certify that I am the secretary, duly elected and quali- 
tied, of Devoe & Raynolds Co., Inc., and the above are true and correct.extracts 
of all references to the Montgomery Ward stock transactions contained in the 
minutes of all of the board of directors’ meetings from July 28, 1954, through 
January 4, 1956. 

In witness whereof, I have hereunto set my hand and affixed the seal of said 
corporation this 3d day of February 1956. 


C. E. Roeers, Secretary. 
Investment in Montgomery Ward stock—Net profit before and after taves 


Proceeds from sale of 40,000 shares $3, 865, 552. 81 
Dividends received 187, 775. 00 


8, 553, 327. 81 


Interest on loan 
Contribution to Woelfson-Montgomery Ward 
stockholders’ committee 


3, 257, 096. 54 


Net profit before taxes 296, 231. 27 
Federal income taxes *7, 211. 57 


Net profit from investment after Federal income taxes 7 289, 019. 70 


+Computed as follows: 
apital gains tax : $236;415-:38 -at 25 -percent_ $59, 103. 83 
Dividends tax: $187,775 at 7.8 percent 14, 646. 45 


OCR ec sk nnd lL nia Son pattinaciat imap ttitadiann:ttkaie 73, 750. 28 
Less tax credit at 52 percent: 
Contribution 


127, 959.06 66, 358. 71 


Fe i ia ita lain i ithe clin casita 7 


221. 57 
Net profit before taxes as shown on the October operating statement is $284,815.33 
computed. as follows : 


Saleh: Heide BAGP CUameRAr COBO rete ninig orien dicieninoaien wawunene $3, 363,952.81 


Cost price 3, 129, 137. 48 


Net profit 234, 815. 33 
Dividend income was credited to profits and loss when “received ; likewise interest and 
contributions were charged toyprofit and loss when paid. 


Senator Leman. ‘So we have the record straight. Was a disclo- 
sure made immediately to the other stockholders of the company ? 

Mr. Wotrson. Yes, sir. We disclosed it to-the. stockholders of ‘New 
York Shipbuilding and Devoe & Raynolds. 

ee Lenman. In what way was that disclosed—through what 
medium 


Mr. Worrson. I believe in our annual proxy meeting—proxy report 
to the stockholders. 

Senator Lenman. Was the purpose of it disclosed or was it simply 
represented as a sound investment? 

Mr. Wotrson. No, sir. It just showed an investment in Montgom- 
ery Ward of 40,000 and 6,000. é, 

Senator Lenmman. But you will let us have that? 

Mr. Wourson. Yes, sir. 
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Senator Lenman. And you will also let us have the amount of the 
cost of this stock, and the borrowings of the company at that time? 

Mr. Wotrson. Yes, sir. 

(The information referred to follows :) 


JACKSONVILLE, FLA., October 22, 1955. 
Mr. Josern M. GLICKSTEIN, 
P. O. Bex 1086, 
Jacksonville, Fla. 
Dear Joe: As of April 21, 1955, L. E. Wolfson had outstanding bank loans 
secured by shares of Montgomery, Ward & Co., Inc., common stock as follows: 


American Security & Trust Co., Washington, D. C 
Date of loan: September 1, 1954. 
Interest rate: 4 percent. 
Collateral security (M stock) : 9,000 shares. 
Maturity: 1 year. 

Harris Trust & Savings Bank, Chicago, Il 
Date of loan: August 19, 1954. 
Interest rate: 4 percent. 
Collateral security (M stock) : 20,000 shares. 

Southern Pipe & Supply Co., 480 shares. 

Maturity: 1 year. 

Third National Bank, Nashville, Tenn 
Date of loan: February 18, 1955. 
Interest rate: 4 percent. 
Collateral security (M stock) : 3,000 shares. 
Maturity : demand. 

Third National Bank, Nashville, Tenn 
Date of loan: March 23, 1955. 
Interest rate: 4 percent. 
Collateral security (M stock) : 1,500 shares, 
Maturity : demand. 

Third National Bank, Nashville, Tenn $34, 125 
Date of loan: May 1, 1955. 
Interest rate: 4 percent. 
Collateral security (M stock) : 5,500 shares. 
Maturity : demand. 

(This loan is a combination of loans originally made to Sam ($121,500), Saul 
($151,875), and Cecil ($60,750) .) 

Sincerely, 
. ; : JAMES MUILANEY. 

Senator Lenman. As I understand it, this $4 million was borrowed 
specifically to be used in payment of this Movtgoimery Ward stock 
and actuaily was used to the extent of $1,700,000? 

Senator Lenman. I would like that also. 

Mr. Woxrson. Yes, sir. 

Senator Lenman. Mr. Wolfson, I am reading now from a state- 
ment that was submitted to us yesterday by Mr. Barr, president of 
the Montgomery Ward Co. He said the following: 

Mr. Wotrson. Yes, sir. 


Mr. Wolfson first became an owner of record of 20,000 shares of Montgomery 
Ward stock on August 18, 1954, only 8 days before he announced at a press con- 
ference in New York that he was seeking control of the company. 

A month and a half later, the Wall Street Journal (Chicago edition) of October 
12, 1954, published the following report: 

“Mr. Wolfson, who is seeking control of the $1 billion-a-year mail-order and 
retailing firm, told a press conference yesterday his group now owns more than 
500,000 shares of Ward common stock. A week ago today, in New York he 
reported the group’s holdings at substantially more than 250,000 shares.” 

Again, the Wall Street Journal (Chicago edition) of December 1, 1954, quoted 
Mr. Wolfson as follows: 

“The group headed by Louis E: Wolfson has ‘been constant buyers of Mont- 
gomery Ward stock’ since early October, Mr. Wolfson told a press conference 
prior to talking to the Investment Analysts Society of Chicago.” 
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Finally, the New York Times of March 23, 1955, reported : 
“Yesterday’s crowd heard for the first time that the Wolfson group now claims 
to own more than 1 million shares of Ward stock. 


“Mr. Wolfson added that he would welcome a chance to appear before the 
SEC and provide under oath the names and holdings of the owners of the 
1 million shares.” 

I wonder whether you could give us the names of the people at this 
time. 

Mr. Wourson. Yes, sir; we could give the names of 1,799,000 shares. 

Senator Lenman. But I want to get the names of the people that 
you claimed to represent on March 23, 1955. 

Mr. Wotrson. All right, sir. 

Senator Lenman. The proxies that you had of 1,700,000 shares did 
not come into being until April 22, 1955, and I would like to know 
who was back of this effort on your part to secure control of the 
company. 

Mr. Woxrson. All right, sir. I understand your request, and I will 
prepare—have our committee prepare a list showing in excess of 1 
million shares on March 23, either proxies in hand or by names who 
made commitments to us. 

Senator Leuman. You cannot give those at this time? 

Mr. Wourson. No, sir. I haven’t got it. 

Mr. Wautace. Mr. Wolfson, I am a little ccnfused on this Devoe 
& Raynolds purchase of stock. As I understand it, Devoe & Raynolds 
bought 40,000 shares, and the way they purchased it was from a work- 
ing loan account which was $4 million, and of this loan you used 
$1,700,000 to buy 40,000 shares of Montgomery Ward stock. Is that 
correct ¢ 

Mr. Wourson. No, sir. I will tell you what I think would be the 
best for the committee. We will show how we made the purchases. 
Let’s say at the time we purchased the stock the company could have 
had a couple million dollars cash without having any bank loans. 
We will show each purchase, how we made it, if it is in 5,000 units or 
whatever it is, and we will show when we borrowed money. I think 
it would be simpler, because I haven’t got the facts exactly how we 
borrowed it or when we borrowed it. But I know right offhand we 
did not heve to borrow money to make the first purchase of Mont- 
gomery Ward steck in Devoe & Raynolds. 

Senator Lenman. But you did use $1,700,000 of the $4 million 
credit to which you referred to pay at least in part? 

Mr. Wourson. If the treasurer of our corporation said that’s the 
way he handled it, we did use it. I am not familiar with it, but I 
think if you have a breakdown you will know exactly how it happened. 

Mr. Watxace. I hope you will furnish that to the committee, be- 
cause it seems that if you borrowed’ $1,700,000 to buy 40,000 shares of 
stock that that res at $42.50 a share, and I don’t understand how 
you could get Montgomery Ward stock for that price. 

Mr. Wo.rson. I think the average cost was around $78, so you have 
a close to $3,400,000. So you could see we used some of the 
unds. 

Mr. Wattacer. Did you buy the stock on margin or with cash? 

Mr. Woxrson. I believe that it was purchased for cash, but we will 
give you that information exactly, each transaction of that total 40,000. 

Senator Lenman. I want to establish this, and I think this is a 
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very important question, not only in this particular contest which is 
now over but generally speaking. As I understand it, here is a com- 
pany controlled by you who is making this contest—and I do not want 
to say that you dd not have a right to make the contest—and this 
company controlled by you did invest about $3,500,000 in the purchase 
of stock of the company in which you were trying to get control. I 
further understand that this was a completely separate transaction 
and had no relationship to any general trading practices of the Devoe 
& Raynolds Co. In other words, throughout its long history, so far 
as you know, they have not bought stock in other companies, and here 
all of a sudden they do invest out of their own funds, either taken 
through their available assets or through borrowings, the sum of 
$3,500.000 for the purchase of a large block of stock which they placed 
at the disposal of your group. That is an accurate statement, is it not? 

Mr. Worrson. Mr. Chairman, I can only answer during the ‘time 
that I served as a director of Devoe & Raynolds. I would say that it 
is true that is the first transaction in participating in purchases of 
stock during the time that I served as director; yes, sir. 

Senator LenmMan. But it was not the custom of Devoe & Ray- 
nolds 

Mr. Worrson. Not during thetime. Ido not believe it was. 

Senator Leuman. To make large purchases in stock exchange 
securities ¢ ' 

Mr. Worrson. I can only answer when I served as a director. This 
is the first transaction I know of. 

Mr. Watrace. Mr. Wolfson, it is understandable to me—and T hope 
you will forgive my naivete in this regard—that if you had surplus of 
a company or even working capital that it would be sound manage- 
ment practice to put that money to work until you had need for it. 
But do you also consider it a sound management practice to borrow 
money to invest ina stock? Is that not more on the order of an invest- 
ment company to do something like that, rather than an operating 
company such as Devoe & Raynolds? In other words, is it sound 
management practice to borrow money to invest in common stocks by 
a publicly held corporation ? 

Mr. Worrson. I believe the majority of companies operate on the 
basis that they won’t borrow money to invest in stocks. I will have 
to agree with you on that. Another thing I would like to point out 
at this session is that what we have done in this proxy fight in our 
opinion we thought we were doing the right thing. If anything we 
have done isn’t within the interests of the stockholders of this country, 
we could be entirely wrong and we hope that something will come 
out of this thing that will correct some of the things we have done 
that may not be to the interest of the stockholders of the future. 

Senator Leuman. Mr. Wolfson, I want to ask you one question, 
because I do not know when that rollcall is going to come. Do you 
agree with this statement of Senator Capehart, also a statement Mr. 
Barr made yesterday, that the control and management of any public 
corporation is affected by the public interest, and that the investing 
public and the general public has a legitimate interest in the way 
control is acquired and exercised either by management or by factions 
seeking to supplant management? In other words, do you agree that 
the committee and the Congress and the SEC have responsibilities to 
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see that this public interest is adequately protected by law or other- 
wise ? 

Mr. Wotrson. Yes, sir; at all times. 

Mr. Watxace. Mr. Wolfson, as I understand it one of your main 
criticisms of Mr. Avery was that he had some $300 million which he 
was not putting to use in expanding the company. Yet it would seem 
that your own company, Devoe & Raynolds, was following a similar 
practice, that is, using money to buy securities rather than to expand 
the company. Why did you not apply that same principle to Devoe & 
Raynolds which you advocated and for which you criticized Mr. 
Avery? 

Mr. Wotrson. I think it is altogether different. I don’t think that 
Mr. Avery and the present management would have had a proxy fight 
on their hands if they would have taken some of that $300 million and 
invested it in other corporations and got some return instead of less 
than 1 percent interest on Government bonds. 

Mr. Watxace. Then it was not so much the failure to expand the 
business that you were criticizing, it was that he was not putting the 
$300 million to what you would consider its most effective use ? 

Mr. Wotrson. Not only putting it to use. They only earned 514 
percent on the stockholders’ equity, when Sears, Roebuck in a com- 
parable field earned 1314 percent and J. C. Penney in the merchandis- 
ing field earned 19 percent. So I say this company was dedicated to a 
gloom and doom future outlook instead of having confidence in the 
future of America. I say that this company was so poorly mis- 
managed that they were ripe for someone to come in and try to change 
management in the interests of the stockholders of this corporation. 

Senator Leaman. May I make clear that this committee does not 
feel that it is within its purview to assess or appraise the management 
of Montgomery Ward or to pass any judgment as to whether the 
management of Montgomery Ward should have won out in this fight 
or you should have won out. What we are interested in are procedures 
to protect the investing public and the general public and the stock- 
holders of the various companies. That is our only interest. 

Mr. Wotrson. Yes, I understand that. 

Senator Leuman. We are not appraising at all the relative merits of 
the present management or a management that might be put into effect. 

Mr. WALLACE. Swill rush along as fast as can, Mr. Wolfson. Had 


you won the Montgomery Ward contest, would it not have been pos- 
sible for you to use the assets of that company to further extend your 
control over a larger corporate area in a similar manner to which you 
used Devoe & Raynolds 
Mr. Woxrson. No, sir; our pos for pened Ward were 
i 


strictly expansion into the retail field and merchandising field, and 
Sears, Roebuck was doing roughly $2,950 million, and they are only 
about 25 or 30 percent larger than Montgomery Ward, in a field that 
had plenty of possibility for expansion. So that funds could have 
been used for expansion of the merchandising field. That was our 
purpose and plan. 

Senator Lenman. I think that question by Mr. Wallace is a very 
fair one. Here you did use the assets of one company that you con-- 
trolled in an effort to get control of another company. If you had 
gotten control of that company with those assets, what would have 

60650—56—pt. 3——7 
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stopped you trying to get control of many other compaines? That 
is the danger in a proceeding of this sort. 

Mr. Wourson. That’s true, Mr. Chairman, but Montgomery Ward 
over a period of years—the sales had continually gone down over the 
last 8 years, when every other similar business has gone up. The 
opportunities to make money are so great in that field that it is foolish 
to invest that money in other corporations, when you have a better 
opportunity to make money within your field. 

Mr. Wattace. Would it be possible had you taken control of Mont- 
gomery Ward and had you wanted to extend your control to use 
Montgomery Ward without consulting the stockholders for that 
purpose ¢ 

Mr. Wotrson. Yes. I believe according to the bylaws of this cor- 
poration the directors have that authority. 

Mr. Watxace. Mr. Wolfson, how many companies do you have an 
interest in, you or the group with which you are associated? How 
many companies do you have that kind of interest in? 

Mr. Wo xrson. Control of management? 

Mr. Watiace. Yes. 

Mr. Woxtrson. Do you want me to name them or do you want me 
to send you a list of them? 

Mr. Wautace. Can you tell me about how many there are? 

Mr. Woxrson. It could be a dozen of them. 

Mr. Watxace. About a dozen. 

Mr. Watxace. What are the total assets of these companies? 

Mr. Wotrson. They have total assets of—all these publicly owned 
corporations—in excess of $230 million. 

Mr. Wattace. Among all the companies, with about how many 
banks do you deposit money ? 

Mr. Woxrson. Just roughly—of course, we have a treasurer that 
handles the banking—we probably deposit in about a dozen banks 
around the country. 

Mr. Wattace. Would you not think in your recent proxy contest 
that if you had large deposits with the banks, the bank ought to vote 
their stock for you? 

Mr. Wotrson. Well, no; not necessarily. I don’t think that our 
deposits amount to that much. I don’t think we had influence on 
banks that have large corporations being a tremendous account as far 
as deposits of a large amount of money. We usually put money into 
these corporations. We don’t let our money just lay dormant. We 
put it to work. 


Mr. Wattace. But even working capital can be a considerable 
amount, can it not? 

Mr. Wotrson. Well, we usually keep about $15 million in various 
banks, but it is never any large amount in any one bank, because we 
operate all over the world and we have working funds. 

Mr. Wattace. Do you make your bank loans from the same banks 
in which you keep deposits, or different banks? 

Mr. Woxrson. Principally; yes, sir. 

Mr. Waxace. Do you know how these banks voted in the recent 
proxy contest ? 

Mr. Worrson. Yes; I know how some of them voted. Of course, 
under the nominees, we get some of the nominees’ vote with the same 
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banks and some vote against us, but we had a small percentage of the 
banks voting with us. 

Mr. Wattace. I understand in total you got some 8 or 9 percent of 
the total bank-voted proxies. 

Mr. Wotrson. Yes, sir. 

Mr. Wautace. But what percentage of the votes of the banks and 
companies that you did business with voted for you? Have you any 
idea on that? ; 

Mr. Woxrson. No, sir; but I imagine we could get that information. 

Mr. Wattace. Could you get that? 

Mr. Woxrson. Yes, sir. 

Mr. Wautace. These companies that you mentioned also have vari- 
ous and sundry suppliers, do they not? 

Mr. Wotrson. Yes, sir. 

Mr. Wautace. Did any of these suppliers help you in the proxy 
contest ? 

Mr. Wotrson. They could have, but to my knowledge I don’t think 
they did. 

Mr. Wattace. Did anyone in your group attempt to induce these 
suppliers to cooperate ? 

Mr. Wotrson. They could have, and I would imagine if they had 
any stock they certainly would go out and ask for help. I am not 
ashamed to ask people that I do business with or people that are 
friends of mine to help me. 

Mr. Wauxace. This is very interesting, because Mr. Barr stated 
yesterday that he refused to permit anyone to discuss the matter of 
voting proxies with suppliers who held stock, because he wanted to 
maintain a strictly business relationship. But you disagree with that? 

Mr. Wotrson. Well, I have no control over what Mr. Barr may 
say, but I say that I go out and ask my friends to help me on any 
matters that I can get help on. 

Mr. Watuace. I want to go back a moment to this 500,000 shares 
of stock that you said you had in October, I think it was; was it not? 

Mr. Woxrson. October 12; yes, sir. 

Mr. Watxace. Two hundred thousand shares were in Street names? 
Mr. Woxrson. I think 217,000 shares, according to information I 
have. 

Mr. Wattace. Did you say that the names of the beneficial owners 
of this stock were made known ? 

Mr. Wotrson. Mr. Rittmaster, so I am informed, submitted them 
to SEC, but I could be wrong. I was under the impression that he did. 

Mr. Wattace. I wonder if you could submit those names to the 
committee, because they were not submitted to the SEC. 

Mr. Wotrson. Of the 217,000? 

Mr. Watiace. Yes, 

Mr. Wotrson. All right, sir. 

Mr. Wattace. Mr. Wolfson, when did you first buy any stock in 
Montgomery Ward? 

Mr. Wotrson. I believe it was probably in the middle of 1954, my 
first purchase, 

Mr. Watnace. Middle of 1954? 

Mr. Wotrson. Yes, sir. 

Mr. Watxace. Do you think the purpose of a proxy fight is to permit 
aggrieved stockholders to seek redress, or is the purpose of a proxy 
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fight for someone who wants to take over control of the company to 
come in and take control of it? 

Mr. Woxrson. Well, I think that the majority, if not all, proxy 
fights are started for the purpose of improvement of management, 
improvement of earnings of the corporation, and peer aaen in 
dividend policy, and also looking out for the stockholders’ interest 
as well as their own. 

Mr. Wattace. But you did not enter it as an aggrieved stockholder; 
you entered it because through your management group you could 
improve the company ? 

Mr. Wotrson. Well, I had no doubt in my mind that it could be 
improved. ; : 

Mr. Watuace. This is a very interesting thing, Mr. Wolfson. I 
think by normal American standards you would be considered a 
fairly wealthy man. But here is a billion-dollar corporation. It is 
very interesting that you should decide that you would like to move 
in and take control of this company. When did you first become 
interested in this prospect ? 

Mr. Woxrson. I would say roughly about 4 years ago. 

Mr. Waxuace. About 4 years ago? 

Mr. Wotrson. Yes, sir. Our firm became interested in it. 

Mr. Waxace. When did you definitely decide to take steps in this 
direction ? 

Mr. Wotrson. Well, I better tell you the reason I got interested 
in it. About 4 years ago I kept reading statements from Mr. Sewell 
Avery about both building the $3-per-square-foot stores and depres- 
sion coming, and I got very curious to see just how large Montgomery 
Ward was. I have heard about Montgomery Ward ever since I was 
a small boy. 

Mr. Wattace. Did you grow up on a farm? 

Mr. Wotrson. No, but even around the city you heard about Mont- 
gomery Ward. So I started compiling data, and I was amazed to 
see the size of this corporation. So I continued getting a background 
of the directors, and Mr. Avery in particular; oat was kind of 
concerned about one of the financial leaders, a man that is head of 
the 20th largest corporation in America, talking gloom and doom 
and depression when the whole country is talking about prosperity. 
So after very thorough study of several years we decided that a change 
should be made and can be made, and I would say sometime in the 
early part of 1954 we thought now may be the right time to try to 
make this change. 

Mr. Wattace. Whom did you first discuss the possibility with of 
taking over Montgomery Ward—Mr. Rittmaster ? 

Mr. Woxrson. Well, I had several of my close people and associates. 
Mr. Rittmaster was one, and I have a number of close people that com- 
pile data forme. I would say on a high echelon that we discussed pro- 
posed plans of this corporation, our organization. 

Mr. Watxace. And you first started buying stock in June of 1954! 

Mr. Woxrson. It could have been July. It is around the middle 
when I first started personally buying stock. 

Mr. Wat.ace. y did you not announce immediately your plan 
rather than waiting until August 18? 
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Mr. Wotrson. Well, I didn’t think it was proper to go ahead until 
we have enough stock and know that we have possibility of obtaining 
control of this sen to make any public statements. 

Mr. Watiace. How much money did you pay for this stock that you 
own ? 

Mr. Wotrson. I bought stock, I would say, all the way up to $82, 
$83 a share; could have bought it as low as $68 and $69. From $68 
up to $83, I would say. 

Mr. Wattace. Didn’t you make the bulk of your purchases prior to 
October ? 

Mr. Wotrson. No. I tell you, I usually try not to get in at the 
lowest price when I have friends and associates making purchases. I 
let them buy in poparee to what I may buy, so some of us paid low 
prices, some paid medium, and then high prices. 

Mr. Wauuace. I understand, for reasons unknown to me, that 
Montgomery Ward stock went up some 3 points yesterday. Do you 
know about how much money you would make if you were to sell your 
holdings now on your purchase of Montgomery Ward stock ¢ 

Mr. Wotrson. I don’t think it went up yesterday. I heard it went 
up this morning 3 points. 

Mr. Wauxace. That is what I heard. ; 

Mr. Wotrson. I don’t think I have any profit, and I won’t sell my 
stock at today’s price. 

Mr. Wauxace. If you were to sell at today’s price, you would be 
better off than you were before you started buying Montgomery Ward 
stock ? 

Mr. Wotrson. If you are talking about actual profit, I may have 
roughly $100,000 rolit, but I didn’t go into this stock to make $100,000. 

Mr. Wattace. Did the thought ever occur to you, however, that even 
had you lost, the fact that a proxy fight was being waged would 
stimulate the price of the stock, and that it was a proposition where 
you really couldn’t lose? 

Mr. Wotrson. No, sir. We didn’t lose this fight. We didn’t 
actually get control, but we made them reduce their board by 3 mem- 
bers, and we have 3 directors, and able directors that are going to be 
some help to this corporation. So we actually won this proxy fight. 

Mr. Wauxace. What I am interested in, Mr. Wolfson, is I think in 
the New York Central proxy fight the price of the stock went up during 
this proxy fight, because a lot of interest was stirred up in it. The 
same occurred generally with respect to Montgomery Ward. What I 
am wondering is if this fact is an encouragement to people who would 
like to get into a proxy contest on the basis that even though they lose, 
on their purchase of the stock they will come out ahead ? 

Mr. Wotrson. No, sir. The New York Central—and I followed 
it pretty closely, trying to learn something about what was going on— 
after the old management lost control the stock went up from 25 to 40 
under good, new, aggressive management. And you can also see that 
the earnings under this new man nt have improved. So that’s 
the reason the stock went up. e same thing with Montgomery 
Ward. People know that aggressive new people with independent 
ideas can help this company. The company has great possibilities: 
So I don’t think the proxy fight had too much to do with it other 
than knowing that some homies will take place, and some changes 
have already taken place and others will take place. 
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Mr. Watxace. Mr. Wolfson, Business Week of October 30, 1954, 
wrote an article on people who engage in proxy contests, and one of 
them was you. And in this respect they said, speaking of you: 

This tycoon may not be his own man quite to the extent that his publicity 
implies. “It largely depends on the ability of the lawyers who represent his 
backers. One of these lawyers says: ‘We believe he is honest, but even if he 
does want to do things his own way or go so far as to dip into the funds of 
the enterprise, he can’t. We have got him tied down tight.” 

Now, Business Week is a reputable publication. If the story is 
correct, who were the lawyers and by what methods did they have 
you “tied down”? ; ‘ 

Mr. Woxrson. Well, I have to agree that Business Week is an out- 
standing publication, but I have no control over what is being written. 
And as far as the lawyer saying he believes I am honest, we can say 
for the record, I know I am honest. And as far as having me tied 
down, I don’t need anyone to tie me down. I either have the interest 
of all stockholders or I won’t be in any publicly owned corporations. 
T have got one thing I can do with any kind of ability I have—to 
represent stockholders as trustees. I expect to do it. Now, I don’t 
know what that article is about. I don’t know why that was written. 

Mr. Wattace. You have no idea to what the reference was? As 
far as you are concerned, you are not tied down by any lawyers? 

Mr. Woxrson. Well, I don’t know it if I am. 

Mr. Wattace. It is an interesting thing in a proxy contest how 

you tie someone down by legal restrictions or otherwise. 
’ Mr. Woxrrson. I have always let my lawyers handle legal things, 
but I direct my own affairs, and no lawyer is going to tie me down 
to anything except things that I think that I want to be tied down on. 
Now, I haven’t got any mystery men trying to tie me down on 
anything. 

Mr. Watxace. Thank you, Mr. Wolfson. 

Senator Lenman. I just want to ask one more question. In solicit- 
ing proxies did you use the facilities of or the personnel of any of 
these controlled companies like Devoe & Raynolds and the others? 

Mr. Wotrson. Mr. Chairman, I would say that many of the officers 
and officials of these corporations went out and solicited and helped 
us in this proxy fight. 

Senator Lenman. Do you know whether that is in accordance with 
the rules of the SEC ? 

Mr. Wotrson. No, sir, I do not; but I know that they did it on a 
voluntary basis. We didn’t insist, and the people that we have in 
these organizations, they were with us all the way. 

Senator Lenman. Did you pay their expenses? 

Mr. Worrson. I am not sure. I am not sure if any of them did 
any traveling or if they had any expenses, but if the committee wants 
that information I will be glad to get it. 

Senator Leuman. I question whether that is in accordance with the 
rules of the SEC. But I do not want to speak for the SEC, who are 
going to appear before us at a later date. I am quite sure it would 
not be in accordance with the rules of the SEC in the case of subsid- 
iaries. I do not think it is fair to call Devoe & Raynolds and New 
York Shipbuilding subsidiaries. They are independent companies, 
are they not? 


Mr. Wotrson. Yes, sir. 
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Mr. Watuace. Mr. Wolfson, there is one question I wanted to put 
to you. Did you ever have any meetings with Mr. Harry Prankard, 
of the Affiliated Fund? 

Mr. Wotnrson. Yes, sir; I had 2 or 3 meetings with Mr. Prankard. 

Mr. Watxace. Did you solicit his proxies at these three meetings ? 

Mr. Wotrson. No, sir; the first two I did not talk about solicitation 
of proxies. The third one I did. 

Mr. Watiace. What was the date of these meetings, do you recall ? 
When did you meet with Mr. Prankard ? 

Mr. Woxrson. The first meeting, my best recollection, was within 
30 or 60 days after our public announcement that we were going into 
a proxy fight. The second meeting could have been a month or so 
after that. The third meeting was when we were out soliciting 
proxies, probably during the month of March. It could have been 
February or March. 

Mr. Wattace. Mr. Wolfson, at this third meeting, that is, the only 
one where you solicited proxies, this took place—— 

Mr. Woxrson. It could have been February or March 1955. 

Mr. Wattacr. Just before the April meeting. What did Mr. 
Prankard say when you solicited his proxy? Did he give you an 
answer as to what he would do? 

Mr. Woxrson. No, sir. He was noncommittal, and encouraged us 
to the point that he hadn’t made up his mind and wouldn’t make up 
his mind until April 22. 

Senator Lenman. Did he in any way imply as part of the request of 
the management to get stock, proxies for stock, that he had had assur- 
ance that Mr. Avery was going to resign immediately after that? 

Mr. Woxrson. No, sir, he did not. 

Senator Lenman. That charge or claim has been made. 

Mr. Wotrson. No, sir. 

Senator Lenman. And it has not been denied. 

Mr. Wotrson. No, sir. 

Senator Leuman. Thank you. I will have to get to the floor. I 
am sorry I kept you here so long, but I am President pro tempore of the 
Senate. 

(The prepared statement of Mr. Wolfson follows:) 


STATEMENT OF LouIs E. WoLFson 


I greatly appreciate the opportunity to appear before you today. It is my 
hope now—as it was on the several earlier occasions when I requested this 
appearance—that I will be able to contribute to this committee’s efforts to further 
the public interest and protect those who invest their savings in America’s 
economie growth. 

As long ago as February 8, I wrote a letter to Senator Capehart, and I should 
like to take the liberty now of quoting it to this committee: 

Fesruary 8, 1955. 
Hon. Homer E. CAPEHART, 
Senate Office Building, Washington, D. C. 


Dear SENATOR CAPEHART: Your bill (S. 897) to amend the Securities and 
Exchange Act is a wise and well-conceived measure and I want to extend my 
thanks for your introducing it. The effect of such a bill undoubtedly would be 
to strengthen the act and the Commission itself. 

The Securities and Exchange Commission has been performing excellently 
with the powers it already has, in my opinion, and has been extremely diligent 
in protecting investors. Hence any legislation which would augment its powers 
is thoroughly desirable. 

I agree with you also that stockholders and prospective investors are entitled 
to know who actually seeks control of a large corporate business. 
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Stockholders, in my opinion, are becoming more acutely aware of their rights 
and prerogatives as the true owners of the enterprises which their investments 
make possible, 

They are becoming more aware of their power, as a group within a single 
corporate enterprise, to a voice in the management of those enterprises through 
the officers they select. p 

These two premises are ones in which I am sincerely and vitally interested, 
not only on my own account, but for stockholders whom I represent. Another 
objective is a fair return to stockholders on their invested funds. 

It is only through attainment of such objectives as these, I am sure, that true 
corporate democracy can be achieved. Without them it is too possible for busi- 
ness enterprises to be operated exclusively for the benefit of small, selfish groups 
who control such companies. 

And corporate democracy is a vital part of the economic system which has 
made our country great and a standard for the world, as I am sure you will 
agree. 

"it is also such objectives as these which underly our current efforts to install 
a younger, more alert and more progressive management at Montgomery Ward. 
Only such a management, we feel, can restore this once-great mercantile firm 
to its rightful place in our Nation’s merchandising firmament, adequately protect 
the stockholders’ interests, and contribute generally to the American economy 
with more modern and efficient methods. 

Any management in any business which pursues the present “doom and gloom” 
philosophies of the present Montgomery Ward management is a millstone around 
the neck of economic progress and domestic prosperity ; and stockholders ip all 
companies are coming to a greater realization of this through such efforts as ours 
at Montgomery Ward. Your new bill fortunately is a step in the same direction. 

Sometime, perhaps, I shall have an opportunity to exchange views with you 
personally on this critical matter of corporate democracy and the rights of 
stockholders. I look forward to it. 

With best regards, I am, 

Sincerely yours, 
Louis E. Woirson. 


In passing may I call to the attention of the committee that this letter has 
not previously been released for publication. Also please note that a copy 
was sent to the SEC. 

About a month later Mr. Sewell Avery personally wrote this committee re- 
questing prompt hearings on the proxy battle in which we were then engaged. 
When I read Mr. Avery’s letter in the newspapers, it was apparent that this 
committee had been used as a sounding board for opinions and charges that 
should have been submitted in advance to the SEC as proxy material. I tele- 
graphed a request that both Mr. Avery and I be summoned to appear before 
this committee. I am sorry that the condition of Mr. Avery now prevents his 
appearance before you. 

I am told that there have been about 30 major proxy contests for the control 
of public corporations within the past year. Proxy contests are wholesome 
because, similar to public elections, they serve to focus attention on the steward- 
ship of those holding and aspiring to office. 

No one enjoys a proxy contest, or undertakes one without some misgivings. 
But they are a form of surgery sometimes necessary to effect the cure of cor- 
porate ills. Preventive or corrective measure begun in time can often make 
them completely avoidable. Just as we admit that the cure for any physical 
condition must start with the patient himself, let us admit that the cure for 
corporate ills must start with management itself. In the healing process, 
management can and should enlist the aid of the security exchanges and of 
Government agencies. But first every publicly owned company in America must 
examine itself to determine the means to keep healthy or to rid itself of any 
real or incipient malignancy. 

Corporate officers and directors might begin that examination by taking a 
good objective look at their regard for their shareholders’ interest. It has 
been true in the past, is true now, and will continue to be true that without the 
availability of private capital none of America’s industrial development would 
be possible. We must recognize that the American investor is the key figure in 
American finance—the mainstay of our free enterprise system. Without his 
willingness to provide the funds to build factories and buy machinery, manage- 
ment would have nothing to manage; without his financing of payrolls and 
operating expenses, labor would be out of a job. 
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We must recognize also that the nature of the American investor has changed. 
No longer are our industries owned by a few, or a dozen wealthy men. A large 
number of our corporations today are owned by Mr. and Mrs. America, the 
holders of 50 shares, or 20 shares, or 5 shares. This development was inherent 
in the nature of our economic expansion, in the great leveling of disposable 
income which has accompanied our prosperity of the last 50 years. 

Department of Commerce figures show that today, out of every 100 American 
families, only 10 earn less than $2,000 a year; 41 earn between $2,000 and 
$5,000; 40 earn between $5,000 and $10,000. Only 3 earn more than $15,000. 

Broader ownership of industry is desirable. It is something that every 
American should do his best to encourage because it is our best defense against 
communism and all the other “isms” which would destroy us. But this par- 
ticipation by Americans in America’s future growth is not yet broad enough. 
According to an article in the United States News and World Report on last 
April 15, individuals hold $210 billion in currency, bank deposits, and savings 
bonds as well as many additional billions represented by other securities : homes, 
cars, and equipment. People are protected by $340 billion in life insurance in 
which their actual equity is about $52 billion. 

A thorough study of stockownership by the Brookings Institution in 1952 
showed that only 6,490,000 Americans owned shares in public corporations. That 
is about 38 in every thousand. A recent estimate by the New York Stock Ex- 
change indicates that that figure has now increased to about 7,500,000, approxi- 
mately 44 in every thousand. But the extent of Americans participating in 
America’s future growth through investment is not yet broad enough. At a 
time when business prospects are at an all-time high—when, according to the 
figures of the National Association of Savings Banks, savings deposits are more 
than $26 billion—we should not have 6 or 7 million owners of stock; we should 
have at least 20 or 25 million. 

To bring more shareholders into the American corporate picture the first 
obligation of company officers is to recognize that as the investor has changed, 
his needs have changed. The present-day economic circumstances of the aver- 
age investor require that he be reasonably sure of two things—the safety of his 
investment, and a fair return for the use of his money. The best way for man- 
agement to help build confidence in the achievement of these objectives and to 


decrease the number of proxy contests is to adopt for itself—through what we 
might call a voluntary policing program, and I desire to emphasize the word 


“voluntary”—certain rules to demonstrate that it is the shareholders’ interest 
which comes first. 


Among these voluntary rules I would include: 


1. OWNERSHIP OF THE COMPANY’S SHARES BY OFFICERS AND DIRECTORS 


It is perfectly logical to expect any corporate officer to have enough confidence 
in his own company and its management to buy stock, with his own funds. 
very director should be willing to own 1,000 shares of any company in which he 
is a director—or, in the case of a high-priced equity, to invest at least $25,000. 

In both cases, the stock should be purchased in the open market, at the current 
price. I am firmly opposed to stock options or any other discount plans or con- 
cessions, which in my opinion are manifestly unfair to other shareholders. If 
necessary, the company might help finance the purchases of officers who require 
assistance, 

I believe that stockownership would do away with some of the abuses which now 
exist in companies whose management owns little or no stock. It is too easy now 
for such men to use their positions of trust to enrich themselves by voting bonuses, 
pensions and other benefits in excess of what the company’s operations warrant, 
and out of proportion to their contribution. 


2. A REASONABLE RELATIONSHIP BETWEEN OFFICERS’ SALARIES AND THE COMPANY’S 
EARNINGS RECORD 


How can we expect shareholders to have confidence in a company which per- 
mits its officers to take compensation out of all proportion to its earnings? 

Unfortunately, such practices are not uncommon in American industry. To 
take some examples at random, I had occasion recently to study two companies. 
Both have listed stocks—one on the New York Stock Exchange and one on the 
American Stock Exchange. In one case, the top officer averaged annual com- 
pensation of $145,000 over a 5-year period; another officer received $122,000 
annually ; a third one averaged $97,000; a fourth officer received approximately 
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$93,000. The aggregate compensation of all directors and officers amounted to 
$825,000 in 1948—equivalent to 37 percent of the company’s net earnings of 

2,200,000. By 1952, the executives’ compensation equaled 47 percent of the com- 
pany’s net income. This apparently was not the result of any particular policy 
or incentive plan. In 1951, for instance, the same officers drew $5,000 more than 
in the previous year, even though the cumpany’s earnings were down. 

In the other instance, the abuse was even more flagrant. In 1948, 4 top officers 
and directors received about $192,000 ; 15 others in the organization received over 
$610,000. And the company showed a loss that year of $500,000. 

The following year, 1949, 7 chief officers received total compensation in excess of 
$230,000 ; 12 others received more than $415,000. That year the operating loss 
was about $1,110,000. In 1950, 7 principal officers received more than $210,000 
and 6 others a total of more than $230,000—despite the fact that the corporation 
lost approximately $790,000. 

In the following 2 years, the corporation did show a profit. But even so, the 
ratio of salaries to net income was out of all proportion. With 1952 net income of 
$410,000, there was $330,000 paid out to the 8 officers and directors. Taking an 
average for the 5 years 1948 to 1952, the average annual loss was $144,000. Dur- 
ing the approximately 18 years this corporation had been in business, no cash 
dividend has ever been paid to shareholders. 

Practices like this with compensations shockingly out of proportion to earn- 
ings must be considered serious violations of the basic principles of director- 
ships. While we permit such conditions to continue, we are not acting in the 
shareholders’ interest, and we are destroying the confidence of the investing 

yublic. 
: 3. A LIMITATION ON PENSIONS 


There are many cases where corporate officers and directors vote themselves 
astronomical pension payments. They abuse their corporations’ pension plans 
and set up enormous benefits for themselves, benefits which, in some cases, con- 
tinue to be paid to their survivors after death. I feel very strongly that a limit 
should be placed on pensions in terms of both amount and length of time after 
death. 

In any case, I do not believe that pensions for which the pensioner has made 
no contribution should exceed $25,000 a year or continue to be paid for more 
than a year after the executive has died. It seems fair to me to make such 
pension payments for the balance of the year in which death occurs, but I cannot 
see why they should be extended beyond that. It is an undue burden on the 
stockholders to be expected to support the heirs of a company officer for years 
after his death. 

4. FAIR DIVIDEND PAYMENTS 


The shareholders of every company are entitled to a fair return for the use of 
their money. In fact, most of them today regard regular dividend payments as 
a necessary and expected part of their annual income. They simply cannot 
afford to invest in corporations which allow money to remain idle. 

The directors of every corporation should be aware of their obligation to pay 
shareholders as large a share of the company’s earnings as they reasonably can, 
after a prudent layaway for expansion, development, and reserves. I do not 
mean that dividends should be so high as to jeopardize the company’s working 
capital position or its future growth. Certainly it would be foolhardy for any 
management not to recognize the advantages of financing expansion out of re- 
tained earnings. Too liberal a policy would, in fact, be just as detrimental to 
shareholders as payments which were not high enough. But there is no denying 
that stock yields would improve immeasurably if each corporation’s board estab- 
lished a realistic relationship between its capital needs and its dividend pay- 
ments. We can and must eliminate situations where the money is neither paid 
out nor put to work to increase future earnings. This would be a great step 
forward in encouraging people to invest more of their savings in industry. 

Further consideration should be given by this committee to the elimination of 
double taxation on dividend income. Such relief could conceivably attract invest- 
ments from unproductive funds. 


5. CORPORATE DEMOCRACY 


Corporate democracy, in my mind, is defined as the government of corpora- 
tions by those who own them. Since all corporate directors are, in essence, 
employed by the shareholders, they must recognize that they are subject to the 
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wishes of those same shareholders. They should be willing, even eager, to have 
the shareholders exercise a full voice in management's affairs. This means they 
should be ready to stand on their record, letting the company’s owners decide 
exeh year Whether they approve of management’s policies, or whether the welfare 
of the company would be better served by a change in the board. : 

I sincerely hope that the action of the Illinois Supreme Court on April 15, 
1955—-when it upheld by a vote of 6 to 1 the decision of Judge Harry M. Fisher 
of the Cook County Cireuit Court that staggered elections of directors were 
unconstitutional—will induce companies in all States to discontinue this practice 
voluntarily. i 

Under this practice, the individual shareholder has no real voice in the 
management of his own corporation. It is virtually impossible for him to 
replace inadequate management with one which would protect the safety of 
his investment and realize its maximum productivity. 

Since a full understanding of the company’s affairs is necessary if the share- 
holders are to exercise their franchise intelligently, it follows that manage- 
ment has a further obligation to keep them fully informed about developments. 
Many corporations, even in this day of enlightened shareholder relationships, are 
content to meet the legal minimum requirements and issue the briefest kind of 
an annual report. More than that is obviously necessary. A wider use of all 
the media of shareholder communication—the post-meeting report, the interim 
statement, informative annual report, the company publication for example— 
would insure a closer working relationship between management and its em- 
ployers, the stockholders, 

An informed stockholder group, exercising its voice in electing annually the 
people who will manage its funds, makes for corporate democracy, in the same 
sense that a free electorate, making its choice after studying the facts about 
opposing candidates, constitutes political democracy. 

These, then, are the things which industry must do for itself. But since the 
universal recognition by management of its own responsibilities is still in the 
future, certain checks and balances might also be considered. 

One source from which the checks and balances might originate is the securities 
market itself. All of the recognized stock exchanges and appropriate Govern- 
ment agencies should give serious consideration to establishing certain rules 
for the further protection of the investor. Among those which occur to me are: 


1. Supervision of earnings and dividend records. 


To insure that exorbitant remuneration of executives (instances of which I 
have previously cited) is eliminated and complete disclosure to stockholders 
is made, I would suggest that the stock exchanges and the appropriate Govern- 
ment agencies require reports of all compensation to all officers and directors 
by any company which has reduced or passed a dividend payment. The benefits 
would be twofold—first of all, the very fact that such an examination might be 
made would act as a restraining influence on overcompensation of officers; 
secondly, it would keep corporation managements aware of the need to main- 
tain earned income at a level sufficient to provide for dividend payments and, 
perhaps, inspire greater efforts. 

2. Disciplinary use of the listing privilege 

The fact that the equities of any corporation are listed on a recognized ex- 
change should be regarded by management as a privilege. It is a privilege 
which should be earned only when the corporation has shown itself worthy of 
trust and its directors have demonstrated an awareness of their role as share- 
holder trustees. 

The exchanges have done and can do a great deal to promote public confidence 
in listed corporations by refusing to list—or delisting, if necessary—the equities 
of any corporation which is not willing to abide by the rules which are evolved 
for the protection of investors. 

It is a big assumption, but let us assume that we have reached this situation: 
that corporate management has done what it can to put its house in order, and 
that the securities exchanges have assumed a supervisory role. There would 
still ane certain necessary amendments to the laws which govern stock 
ownership. 

The amendments I regard as being essential fall into two broad classifications, - 
First, there are those which specifically concern proxy contests; second, there 


are certain restrictions which I would recommend for stockholdings in all cor- 
porations. 
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As I have recently been engaged in a proxy contest myself, I should like to 
suggest some tightening and revision of the rules which govern them. 


1. Clarify powers of the Securities and Exchange Commission 


Under the existing law, the Securities and Exchange Commission has the 
right to review all proxy solicitation material which the contestants plan to 
distribute to shareholders. It is right that they should. But as I understand 
it, the Commission cannot now prevent the distribution of any such material 
except by injunctive process granted by the courts in individual cases. Of 
course, the Commission may and does suggest alterations and these suggestions 
are accepted with gravity by the contestants. But, subject to court review, con- 
sideration should be given to clarifying the Commission’s powers. I believe it 
should publish an understandable set of regulations concerning what is and is 
not permissible. 

On February 9, 1955, the present Chairman of the Securities and Exchange 
Commission, in an address made to the Chicago chapter of the American Society 
of Corporation Secretaries, stated : 

“The rules contain no formal requirements drawn specifically for the prob- 
lems of fair disclosure arising out of proxy contests. However, in the handling 
of the cases, the Commission has gradually reached certain results with certain 
types of problems. Commission thinking and Commission policy on the whole 
subject is still in a state of evolution.” 


2. Simultaneous release of material 


It is also important that the Commission release the initial proxy mailing of 
both sides simultaneously. If the ensuing election is to be completely fair, 
neither management nor the opposing group should have a time advantage in 
the solicitation of proxies. A specified time period for filing, review and release 
of proxy material should be established by the SEC, applicable to all con- 
testants. 


3. Proper use of the annual report 


One respect in which the present law does not go far enough is in the matter 
of annual reports. Now, apparently, there is a difference of opinion as to 
whether a company can use its annual report to further its own viewpoint since, 


it is contended, the yearly statement is not subject to SEC review under ap- 
plicable regulations. Obviously, it is too easy to abuse this privilege. The law 
should be clarified so as to provide that the annual report is exempt from review 
only when there is no proxy contest. 


4. Full disclosure of all activities 


I believe that contestants in a proxy contest should be compelled to describe 
all of their proxy-solicitation activities. Where these activities include the 
purchase of shares, the identity of the purchasers and the extent of their hold- 
ings should be disclosed to stockholders. Where they include the use of em- 
ployees, suppliers, institutions, and other groups in addition to normal proxy- 
solicitation agencies, the special interest of each group—and any quid pro quo 
used to enlist their cooperation should be made known to the shareholders. 
Where unlimited use of corporate funds is involved, the shareholders should be 
informed as to the decision to use them as well as to the amount which man- 
agement plans to spend. Likewise, the challengers should be required to declare 
their intentions regarding reimbursement from the stockholders for proxy- 
campaign expenses should they be successful, and they should be bound thereby. 

In the recent proxy contest in which I participated, the subsequent resignations 
of the two principal officers, the president and the chairman of the board—the 
two principal protagonists in behalf of management during the entire campaign— 
raise serious questions as to the sufficiency of the disclosures made by manage- 
ment in its proxy-solicitation material. No outside stockholder knew that 
either the president or the chairman of the board would resign and not be re- 
elected by management to the offices they previously held. 

But the directors of the company surely must have been aware of the condi- 
tions that led to these resignations prior to the annual stockholders’ meeting, for 
it was only a few days after the meeting that the resignations were tendered. 

In passing, it is interesting to note that both Mr. Avery and I were widely 
heralded as the two contestants fighting for control. Yet today, neither of us 
is chairman of the board of the company in contest. 
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5. Expedition of news releases and advertisements 

News releases and advertisements must now be submitted to the SEC for 
review before their distribution. The Commission’s staff is frequently too busy 
to give a news release or advertisement its immediate attention. As I am sure 
this committee will appreciate, today’s news frequently has no value at all— 
to the press or to the public—by the day after tomorrow, let alone next week. 
No conscientious businessman will issue, and no conscientions press representa- 
tive will accept as news, a release which is not considered factual. 

Why then would it not be equitable to permit the immediate release of news 
developments by either side, sending copies to the SEC at the same time? It is 
understood that the principals and the agencies issuing the releases would be 
subject to prosecution under the laws of libel, or any SEC or other laws or 
reculations which they may violate. This, generally, is the rule concerning 
statements made in interviews to individual members of the press. Why should 
it be necessary to submit a release for prior approval simply because a wider 
distribution is planned? 


6. Full information regarding candidates for directorships 


In the interest of business morality, I believe that the Securities and Exchange 
Commission, or some other agency, should require full information on the back- 
ground of every nominee for director of a publicly owned company, whether he 
is a member of the management or the opposition slate. Such information 
should include the nominee’s full history, connections and experience, and busi- 
ness done by him or his associates with the company, and it should be available 
to the public. 


7. Stock lists to be available to bona fide stockholders acting in good faith 


Under existing State laws, it is often difficult, if not impossible, for a stock- 
holder to obtain a list of stockholders from the management of the corporation 
without resorting to long and expensive litigation. There are many instances 
in which stockholders who wished to challenge present management’s right to 
continue in office have succeeded in obtaining a list by court action, long after 
the corporate election has been held. May I suggest that Securities and Ex- 
change Commission Rule x—14-A-7 be amplified to require that all corporations 
subject to its jurisdiction deliver upon demand a complete and continuingly 
current list of stockholders to any bona fide shareholder, with suitable pro- 
vision for timely delivery and reimbursement of the corporation’s expense. 


8. Clarification by the Securities and Hachange Commission of its policy on press 
conferences 


The SEC’s contention that all utterances in a proxy contest are subject to its 
prior review leads me to state particularly with respect to press conferences 
that additional clarification is highly desirable, so as to define the dividing line 
between the areas of constitutional freedom of press and speech on the one 
hand and the permissible area of proxy solicitation as defined by the SHC on 
the other. It is not fair for a contestant to be interviewed by the press on a 
matter of public interest and answer questions in good faith, and then be subject 
to SEC citation for having engaged in what the Commission deems to be proxy 
solicitation after the fact. 

Beyond proxy contests, there are certain regulations which I believe necessary 
concerning the holding of securities generally. As in the case of the other 
recommendations I have made, their purpose would be to extend shareholder 
protection and to strengthen corporate democracy. In this category, I believe 
the following requirements would work for the benefit of both the general body 
of shareholders and industry itself. 

A. Disclosure of intercompany transactions.—It is normal business practice 
for corporations to deal with other organizations in which their officers and 
directors have a special interest. There is no logical objection to this practice 
as long as no preferential terms or unusual commitments are involved. But we 
all know that in too many cases such terms and conditions do exist. 

All publicly owned companies should be forced to disclose the nature and 
the amounts involved in any transaction of this type. The vague definition 
which is permissible under today’s rules gives the shareholder no assurance 
whatever that his funds are not being used for the personal advantage of 
management. 

B. Holdings by one company of shares of another.—It is legitimate for one 
company to make prudent investment in the equities of another corporation, 
but this practice can be abused if the investing company is a competitor. You 
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cannot underestimate the value to a competitor of retaining in office poor man- 
agement, or management agreeable to the competitor. Serious consideration 
should be given to regulating rigorously the voting privileges of a competitor 
company where there is a proxy contest. 

Even in the case of a company with 6,700,000 shares outstanding, the vote 
of a nominal amount of stock held by a competing corporation could—under 
cumulative voting—decide the election of one director, and his election in turn 
might affect the control of the entire corporation. The number of shares owned 
by the competitor is not the sole factor in such a situation. Public endorsement 
of the management by the competitor could cause a large number of share- 
holders whose business interests may be allied with the competitor to vote for 
management. 

C. Union ownership of shares.—With the tremendous union funds available 
today for investment, a union could acquire stock of a corporation with which 
it has or seeks a labor contract. This stock could represent the balance of power 
and thus become a bargaining instrument. Obviously, the union could use this 
stock to barter its proxies in exchange for unduly favorable terms from either 
contestant. The possibility of such a situation should be eliminated because no 
labor contract entered into under these circumstances can be to the best interest 
of the corporation or, in the long run, to the union itself. 

I know that the whole problem of keeping and increasing investor confidence 
in business has many facets and many complexities on which I have not touched, 
and which require profound and detailed study. But it is an objective toward 
which all of us must work: Management by regarding the shareholder as a 
potent and deserving partner; the stock exchanges by adopting necessary super- 
visory measures; and Government agencies by enacting regulations which will 
not permit corporations to engage in practices which are undemocratic, morally 
dishonest, and not in the best interests of the stockholders. 

A concentrated effort and a recognition of their responsibilities by all three 
groups will give reassurance to investors and will insure the availability of 
private capital to finance America’s future growth. If we succeed in having 
this money made available to us, we will have funds to build factories, to buy 
machines, and to provide payrolls and the whole system of free enterprise will 
be assured a sound future. 

I am confident that this committee is going to perform a real service for the 
investing public. There is no substitute for the spotlight of truth. Full dis- 
closure provides the medium for public knowledge. Public knowledge instills 
confidence, and confidence is bound to result in more investors providing more 
funds for more production and prosperity for all of our people. 


Senator Lenman. The committee will recess subject to call. 
(Whereupon, at 1:22 p. m., the subcommittee recessed subject to 
thos call of the chairman.) 
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Corporate Proxy Contests 


WEDNESDAY, JUNE 8, 1955 


Untrep States Senate, 
CoMMITTEE ON BANKING AND CURRENCY 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 

The subcommittee met, pursuant to recess, in room 318, Senate 
Office Building, at 2: 10 p. m., Senator Herbert H. Lehman (chairman 
of the subeommittee) presiding. 

Present : Senators Lehman and Morse. 

Also present : Senator Capehart. 

Also present : Robert A. Wallace, staff director of the committee. 

Senator Lenman. The hearing will come to order. 

The first witness is Mr, White. Mr. White, will you raise your 
right hand? Do you solemnly swear that the testimony you are 


about to give is the truth, the whole truth, and nothing but the truth, 
so help you God? 


TESTIMONY OF WILLIAM WHITE 


Mr. Wurre. I do. 

Senator Lenman. Mr. White, we do not run these hearings in an 
entirely formal way and I want to say that if we ask you any ques- 
tions that you think are impinging on your liberties or are improper 
or would cause you undue embarrassment, if you will just point them 
out we will take them under consideration. 

Mr. Wurre. Thank you, sir. 

Senator Lenman. Mr. White, have you a statement that you wish 
to read? If you do, it is entirely agreeable to us to have you read it, 
and you can enlarge on it in any way or whatever way otherwise that 
you wish to testify. 

Mr. Wuire. Yes. Well, I have a very short statement, Mr. Chair- 


man, which I prepared at the request of your staff. If you have no 
objection, I shall read it. 


Senator Lenman. Very well. 

Mr. Wuire. Mr. Chairman and gentlemen, I presume that the 
reason I have been asked to appear before you is because I was one of 
the principals in the contest for control of New York Central a year 
ago. I trust that your committee will not wish me to review at this 
late date the details of that contest. I would prefer not to do-so as 
{ do not wish to take any action which would renew that controversy 
at this time. However, I have reviewed the matter generally and 
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have endeavored to select those phases which I feel might enable me to 
make certain comments, perhaps constructive, in your inquiry. I am, 
of course, very glad to assist the committee in anyway possible in its 
consideration of the effect of proxy contests on American business. 

At the outset, I should like to make clear to your committee what 
it was that precipitated the New York Central contest. It was not, 
as has so often been stated, refusal on the part of the board of directors 
to nominate for seats on the board certain large shareholders. Had 
that been the only request that was made, it would have been granted, 
but coupled with the request for seats on the board for two persons 
was a demand on the part of one of them that he must be elected chair- 
man and exercise the functions of chief executive officer. To that 
additional request the then board of directors would not subscribe. 

Although I was a principal in one of the very big proxy contests 
of recent years—and a loser at that—I would not offer any objections 
to proxy contests per se because our capitalistic profit system must 
operate in an atmosphere of industrial democracy. Management must 
always be kept alive to its responsibility to its shareholders and has 
no inherent right to become entrenched in its position merely because 
of the fact that it was once elected. On the other hand, there are some 
phases of proxy contests which should be considered with a view to 
preserving the benefit of the contest and protecting the stockholders 
in the exercise of their franchise. 

I should first like to state that it seems to me that in a proxy contest 
it is very important that there be full disclosure as to the interest of all 
principals engaged in the contest and any arrangements which they 
may have made with any persons or companies supporting them. 
There should also be full disclosure as to how the shares of the prin- 
cipals are held, and by that I mean whether they are owned outright 
or whether they are held on credit, and, if so, by what means. This 
should be in addition to full disclosure of all other essential facts so 
that shareholders may have full information in helping them to make 
a decision as to how they shall vote, and that, of course, includes the 
avoidance of any misleading statements. 

The so-called Capehart amendment, S. 879, which would require a 
beneficial owner, director, or officer of more than 5 percent (instead 
of 10 percent) of any class of any equity security registered on a na- 
tional securities exchange to report to the Securities and Exchange 
Commission the extent of his holdings, is not in my opinion necessary, 
nor would it be very effective. I do not think it would be effective 
even if the percentage were dropped to 1 percent, nor very effective if 
it were one-half of 1 percent. 

For instance, the New York Central has outstanding almost 6,500,- 
000 shares, and, to become effective, even 1 percent. would require the 
ownership of almost 65,000 shares. So long as the full interest of all 
principals in a proxy contest and arrangements which they may have 
with supporters is fully disclosed, I should think that would be 
sufficient. 

Approval by SEC of proxy statements is required, and to that I 
would offer no objection, but SEC requires also approval of all addi- 
tional material which may be Sohatiaal as solicitation material, includ- 
ing the issuance of press releases. A proxy contest is important to all 
shareholders and also to the principals engaged therein. Various issues 
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are raised by both sides which almost always require an answer, and 
the requirement to secure SEC approval of material and press releases 
subsequent to the initial proxy statement is a distinct handicap to 
both sides. Whether SEC intends it or not, it does attempt to exercise 
a censorship which cannot be wholly effective, and I should like to see 
the regulations changed so that after the initial proxy statement 
either side may be free of the requirement to secure SEC approval, 
though remaining subject to the restrictions imposed by applicable 
statutes with respect to misleading statements and libel. 

I would also like to comment on the confusion which often arises 
in proxy contests in attempting to record correctly the votes of brokers 
in respect of stock of their customers registered in the brokers’ names. 
It is true, of course, that the stock exchanges have requirements in 
the case of contests that brokers may not vote such stocks without 
proper authorization of the actual owner. However, experience indi- 
cates that in complying with these requirements there is much to be 
desired. It is often extremely difficult to correlate the various proxies 
received from the same broker and to ascertain whether a later dated 
proxy supersedes or enlarges an earlier proxy to include additional 
shares. 

Furthermore, the present arrangements give rise to the possibility of 
error and perhaps sometimes more than error in the recording of the 
customer’s wishes in voting his stock. There are undoubtedly various 
ways in which this problem could be solved. 

It occurs to me that some of the confusion would be obviated if an 
owner desiring to vote his stock registered in a broker’s name would 
have to send to the side he favored his broker’s authorization to vote 
the stock, his proxy, and a certification by the broker that the person 
so sending in the document is the owner of the stock being voted. 
This would not require brokers to make public the names of their 
customers or their holdings. The choice would rest with the customers 
as to whether they wished to vote or remain anonymous, but they would 
not be denied the right to vote. 

Senator Leuman. May I interrupt you, Mr. White? Do I under- 
stand that you say the choice would rest with the customers as to 
whether they wished to vote or remain anonymous, but they would 
not be denied the right to vote? If they prefer to remain anonymous, 
would they be deprived of their vote? 

Mr. Wuire. Yes; I think they would be if they have the election. 

Senator Lenman. Well, if they were willing to give power of at- 
torney to their broker to cast their vote by proxy, would that not suffice, 
providing they actually signed a proxy or gave the authorization? 

Mr. ee It might do that, Senator Lehman. I said there are 
various ways in which it might be solved. I offer only one suggestion. 
J am not an orpert on the handling of proxies nor the accounting of 
proxies, but I know a great deal of difficulty ensues, and frequently 
brokers’ shares are overvoted. ‘That is, there is an excess vote. It is 
very difficult to tell whether one proxy supersedes another. And you, 
of course, understand that to tchnel a proxy contest is a perfect nui- 
sance. The mailing of material is emaiiiia that they make no profit 
from, at least. The contending sides will pay their actual expenses. 
Usually the brokers’ clerks are the cheapest hel in the office. And 


while I have no evidence in the New York Central contest of any dere- 
60650—56—pt. 38 
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liction or anything that was wrong in the handling of brokers’ proxies, 
we know it was very difficult for the inspectors of election to smi their 
tallies. There were challenges available to both sides. And it is en- 
tirely possible for a broker’s clerk to throw a proxy in the wastebasket 
and nobody ever know anything about it. 

Senator Leuman. Please proceed. 

Mr. Wurre. It has always seemed to me that when the objective of a 
proxy contest is to replace the entire board of directors, considerable 
doubt and uncertainty as to their future is engendered in the minds of 
officers and employees of the company, reflecting itself in their work 
and in the morale of the organization. In addition, the complete 
change of a board of directors is bound to place in complete control 
persons without a knowledge of the business and affairs of the com- 
pany, and the incumbent board might be replaced by pores who too 
often are chosen for their political appeal, their willingness to say 
“aye” at the proper times, and sometimes their wealth, rather than 
because of their experience. 

It has occurred to me that these situations are much less likely to 
arise in the case of companies which employ the staggered system of 
directors where only certain of the directors are elected each year. 
In such cases, even though there is a change in the personnel of one 
class of directors, a number of the incumbent directors are retained 
and the education of the new directors into the affairs of the company 
is facilitated. 

Furthermore, the fact that control of the entire board cannot be 
obtained in any one year tends to discourage temporary arrangements 
with respect to the stock of the company, often designed only to win 
the election. It seems to me that it is these temporary stock arrange- 
ments, generally engineered by the persons seeking control of the com- 
pany, which are subject to the greatest criticism and which can give 
rise to extensive litigation. 

Senator Lenman. Mr. White, do you mind being interrupted, or 
would you prefer to finish your statement ? 

Mr. Wurre. Not at all. Suit yourself. 

Senator Lenman. The last part of that paragraph is not quite clear 

tome. Yousay: 
Furthermore the fact that control of the entire board cannot be obtained in any 
one year tends to discourage temporary arrangements with respect to the stock 
of the company, often designed only to win the election. It seems to me that it 
is these temporary stock arrangements, generally engineered by the persons 
seeking control of the company, which are subject to the greatest criticism and 
which can give rise to extensive litigation. 

What do you mean by “temporary arrangements” ? 

Mr. Wuire. Well, I mean by that, Mr. Chairman, that we hear a 
great deal about buying stock on option to vote and, after the meeting, 
turning back the stock to the original owner. Essentially it is buying 
a vote. But it is not done exactly that way. It does not mean that 
cash is paid in the amount of $2, for instance, for a vote. The stock 
is sold with an option to put it back and just available for the purposes 
of voting in a contest. 

Senator Lenman. Have you any evidence that that was practiced, 
that temporary arrangements were practiced, in the New York Central 
contest ? 

Mr. Wurre. No, I have noneat all. 
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Such temporary arrangements made with persons who have no real 
interest in the company and who make these arrangements solely for 
the purpose of aiding one side in a proxy contest, could very well viti- 
ate the desires of long-time shareholders who have the interest of the 
company at heart. : 

In addition, the staggering of the terms of the directors gives the 
stockholders an opportunity to express their desire for a change with- 
out being faced with the necessity of electing an entirely new slate. 
When the whole board is replaced, stockholders in casting their votes 
have only the alternatives of voting for no change at all or voting for 
a 100 percent change. ' 

It, therefore, seems to me that at least in those companies engaged 
in interstate commerce the system of the staggered terms for directors 
should receive the sanction and the encouragement of law. 

I have no further suggestions to make to your committee, but I 
should be very glad to endeavor to the best of my ability to answer 
such questions as occur to you. 

Senator Lenman. Mr. White, has the New York Central the system 
of cumulative voting ? 

Mr. Wurre. No, it does not. 

Senator Lenman. Is that a matter of law, or is it a matter of the 
charter ? 

Mr. Wurre. It is a matter of choice. In New York State cumula- 
tive voting is permissible, but cumulative voting has never been 
adopted by the stockholders of New York Central. 

Senator Lenman. I want to place this on the record. This is some- 
thing that is, I think, of very great interest, and it comes increasingly 
as a surprise to the American people. That is, the very small stock- 
holdings that are controlled, actually controlled, or owned, by the di- 
rectors of our great companies, notably the railroad companies. I 
think it is a much more dramatic and obvious situation in the case 
of the railroad companies than it is in the case of at least some of the 
industrial companies. 

According to the data which was contained in your proxy-solicita- 
tion material that was sent out by the management, out of about 6,- 
500,000 shares of New York Central stock—is that approximately the 
correct number ¢ 

Mr. Wurre. Yes, it is. 

Senator Lemman. Mr. Harold Vanderbilt owned 60,000 shares. 
That is, he is stated as the beneficial owner of 60,000. 

Mr. Wurre, Yes. 

Senator Leuman. Which is somewhat less than 1 percent. All the 
other directors, and I believe there were 14 of them, had in the ag- 
gregate only 13,600 shares, or approximately one-fifth of 1 percent of 
the stock. That is in the aggregate—one-fifth of 1 percent. 

Are my figures approximately correct ? 

Mr. Wurre. They are. 

_ Senator Lenman, If there is no objection, I would like to have the 
list of the stockownership of the. various men who were on the White 
slate who have served as directors of the New York Central prior to 
the election placed in the record at this point. 
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(The following was received with reference to the above :) 


New YorK CENTRAL DIRECTORS 


All directors were elected on June 14, 1954, except Mr. Alfred E. Perlman, who 

was elected on September 14, 1954. 

All 15 directors were reelected by the stockholders on May 26, 1955. 

William P. Feeley, chairman of the board of directors, Great Lakes Dredge & 
Dock Co. 

A. Walter Graham, Jr., medical director, Maryland Blue Cross-Blue Shield; 
financier 

Allan P. Kirby, president, Alleghany Corp. ; management of personal affairs 

William H. Landers, retired New York Central engineman 

Frederick Lewisohn, member of New York Stock Exchange; management of 
personal affairs 

Richard M. Moss, chairman of board and president, Clinton Foods, Inc. 

Clint W. Murchison, investments 

Alfred E. Perlman, president, New York Central Railroad Co. 

Eugene C. Pulliam, president and publisher, the Indianapolis Star and the In- 
dianapolis News; president and publisher, the Arizona Republican and the 
Phoenix Gazette; president and publisher, the Muncie Star and Press 

Sid W. Richardson, partner in Richardson & Bass (oil and gas development 
partnership) 

Earl E. T. Smith, member of New York Stock Exchange; investments 

Daniel E. Taylor, president and director, West India Fruit & Steamship Co., Inc. ; 
president and director, Norfolk Warehouse Co., Inc. 

Orville Taylor, lawyer; partner in Taylor, Miller, Busch & Magner, attorneys 

Lila Bell Acheson Wallace, coeditor and copublisher of the Reader’s Digest 

Robert R. Young, chairman of the board of directors of the New York Central 
Railroad Co. and chairman of the board of directors of Alleghany Corp. 


Mr. Wuirte. Mr. Chairman, if I may be permitted, and not that it 
makes a great deal of difference, but inasmuch as you wish to put in 
the record the holdings of the directors on the so-called White slate, 
I think you should know that there were some 40,000 shares of New 
York Central stock—— 

Senator Leuman. How many? 

Mr. Wuire. Forty thousand—owned by the Commonwealth Fund 
of which Maleolm P. Aldrich, one of the directors, is the chairman or 
president. 

Senator Leaman. How was that cast? For whose slate was that 
cast ? 

Mr. Wurre. Oh, that was cast on our side because Mr. Aldrich was 
one of the nominees. He had been a director before. 

Senator Lenman. Is Mr. Aldrich related to Winthrop Aldrich ? 

Mr. Wurre. I do not think so. It is Malcolm P. Aldrich. I do not 
understand that they are. 

Senator Lenman. Is that, in your opinion, typical of the railroad 
holdings of the railroad systems of this country 

Mr. Wurre. I cannot say it is typical. It is true in a good many 
instances. But directors usually are not nominated because of the 
number of shares they hold. It is partially because of the experience 
and benefit that they can bring to a company rather than in the num- 
ber of shares. 

I know that question bothers some people. It bothers me, too. 
Because if there were a requirement of any kind that directors would 
have to own a substantial number of shares—and I read in the press 
that there have been some suggestions that it should be at least a 
thousand shares—there would be great difficulty, Mr. Chairman, in 
getting directors to serve our companies. And I think also there is 
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liable to be some damage done to our system if a requirement to serve 
on a board of directors were merely the matter of how many shares 
a man could afford to own or did own. 

I think if you would go back—I do not suggest that you do; I do 
not want to be specific—but I have found in my own experience in 
some companies where directors own a very substantial interest in the 
company that things were not always done for the benefit of the com- 
pany. And I mean by that all of itsshareholders. Things were done 
to the detriment of the company but to the immediate advantage of 
shareholders, but there was a long-term detriment. It was not at all 
healthy. 

I aah as I say, it can be argued both ways, and I have thought 
about it a great deal. I lean to the side that it makes no difference 
how many shares a particular person owns in the company as to 
whether or not he is a director and his value as a director is not so 
determined. 

On the other hand, I subscribe fully to the principle that large 
shareholders, if they so desire, should be nominated and elected to 
boards of directors and invited to serve. Very often it is difficult to 
get them to do so. 

Now, in the case of railroads, I think there might be one explana- 
tion—if it is a fact that the situation is different in railroads—and 
that is the fact that under the Interstate Commerce Act the inter- 
locking of directorates is not permitted without the approval of the 
Interstate Commerce Commission, so that interlocking directorates 
are very rare. 

Senator Leuman. Well, I understand that; yes. 

Mr. Wurre. Yes. 

Senator Lenman. I am not prepared at this moment to say, Mr. 
White, that we could or should pass any legislation requiring a certain 
amount of stock ownership to qualify a man as a director. But I 
think it is a fair statement that when stockholders see a great corpora- 
tion in which they are interested, a corporation with hundreds of 
millions of dollars of equity stock, many hundreds of millions of 
dollars of bonded indebtedness, controlled by a group of people who 
have not demonstrated their great ability as railroad men but simply 
are invited to go on the board for other reasons, and when the amount 
is as little as I have pointed out in the case of New York Central— 
and I have no doubt that I could point it out in the case of other 
companies—it certainly must create a feeling of uneasiness among 
the stockholders. 

Mr. Wurre. Well, I do not think it necessarily does, Mr. Chairman. 
I respect your views. I happen to have my own and, having thought 
about it a great deal, I do not entirely subscribe. And I say I qualify 
that by saying that I would not for one moment deny large share- 
holders a seat on the board of directors. On the other hand, I think 
you will find that in a good many companies where the dividend 
record has been very bad over a period of years there are very few 
large holdings. 

Gnatat Lenman. Very few what? 

Mr. Wurre. Large holdings; very few people with large holdin 

Senator Lenman. I su that is due to the fact that they ‘io 


not have to have large hol ings to become directors of the company. 
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You are too young a man to recall what happened at the end of the 
last century and the beginning of this century, but I do recall it very 
well. In those days the great railroad builders did not own a tenth 
of 1 percent of the stock of their companies; they owned very sub- 
stantial blocks. 

I again want to say you are too young to have gone through this 
experience, but you undoubtedly have heard of the great fight in 
1901, I believe, the so-called Northern Pacific corner, which was a 
battle of titans, between, I believe, Mr. E. H. Harriman and Mr. 
James J. Hill, who were in control of the Northern Pacific. Each 
one of those men had, and had had, a very large individual owner- 
ship in the company. Not satisfied with 30 or 40 percent, they went 
out to buy from their own resources or the resources of their friends 
actual numerical control of the railroad. You may recall that both 
of them had more than a majority of the stock on paper. That is what 
caused the corner. 

I only mention that to show how far we have come from the prin- 
ciple of substantial ownership in railroad companies. From a very 
substantial ownership, which often ran to 25, 30, 40 percent, down 
now to one-fifth of 1 percent if we do not count Mr. Harold Van- 
derbilt, and even with him it is only 1 percent or substantially 1 
percent. 

I want to repeat that I think that is one of the reasons why the 
investors are dissatisfied many times with the management, in which 
they have no voice but which is controlled by a small group of people 
with a negligible stock ownership, and why they are encouraged to 
go out and try to oust the management, to put in management that 
has a more substantial stock ownership. 

You may not agree with me. I have only recounted what I recall 
of the history of railroading and the history of industry. But I think 
the history of industry has possibly been a little bit in reverse. There 
used to be larger individual ownings than there are today. 

Mr. Wurre. Oh, yes. 

Senator Lenman. For the railroads there were very large individual 
ownings. 

Mr. Wurre. I think you will agree it has changed throughout the 
years in all industry. 

Senator Lenman. Oh, I realize there has been a change, but not 
to that extent. I cannot account for the fact that from the owner- 
ship of possibly a majority of the stock within a group we have 
now come—not only in the New York Central but I believe it is true 
in other railroad companies—to ownership of less than 1 percent 
which gives control of these giant corporations. I cannot believe it 
is entirely a healthy thing. 

Mr. Wurre. Weil, I would not for one moment disagree with you, 
Mr. Chairman, on the desirability of directors owning a substantial 
number of shares. I as a hired-man president of any company would 
prefer to see the directors in the company own more than what you 
and I might agree would be a minimum amount of shares. But the 
point I make is that I do not think that there should be any require- 
ment of any kind, because if there is, then it is a mere matter of wealth 
that enables a person to own a substantial number of shares that 
permits him to serve on a board, 
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Now, you might be interested in just a few figures from the general 
stockholder list of New York Central at the time of the contest, and I 
am going to give you just round figures. There were some 34,500 
names on the general list. That did not include brokers or nominees. 

I stated that incorrectly. There were some 34,500 who voted. There 
are only 637 of that number that owned 500 or more shares of New 
York Central. 

Senator Leman. How do you select directors? You cannot select 
them any more because you are no longer the executive headof the 
railroad, but how did you select directors of this company! I have 
the list here, and, frankly, on a number of these, you said they all 
could be of help to the company 

Mr. Wuire. There were two—— 

Senator Lenman. Maybe they are, but I mean it certainly would 
not be indicated by just reading their names and titles. 

Mr. Wurre. While I was president I think there were three new 
members elected to the board. One of them was the president of the 
Chase Bank, who succeeded Winthrop Aldrich on the board. And 
Winthrop Aldrich was on because Chase Bank was the trustee for 
a substantial block of New York Central shares, and when he was 
appointed Ambassador to the Court of St. James, Percy Ebbott, the 
president of the bank, was invited in his stead. 

Another one was Earle Machold, president of Niagara Mohawk 
Power Co. Now, I do not recall just how many shares Karle Machold 
owned, but you are interested in the reason why he was invited to be- 
come a member of the board of directors, and the reason was that he is 
very well known in upper New York State. The New York Central 
had no director in that geographical area, the Mohawk Valley and 
west, including Buffalo, on its board, and Mr. Machold as president of 
Niagara Mohawk is a very well known gentleman, and Niagara 
Mohawk was also a very substantial purchaser of coal which it ships 
over the railroad, in addition to which he is a man of business ability 
and accustomed to dealing in rather large affairs. 

The third one was Mr. Elton Hoyt, lately deceased, who was senior 
pertnag of Pickands, Mather & Co. For a number of years he had 
een on the board of the Pittsburgh & Lake Erie Railroad, which is 51 
percent owned by New York Central, and having served there for a 
number of years the board thought it would be a nice thing to ask Mr. 
Elton Hoyt, who is a man of great ability, highly respected, recog- 
nized generally as Cleveland’s No. 1 citizen, to serve on the so-called 
parent board, the New York Central board. 

Those 3 were the only 3 that came on the board while I was presi- 
dent, all the others having been on before that. 

Senator Leaman. Among the other assets of Mr. Machold which 
you have not mentioned is the fact that he was one of the main oppo- 
nents of the development of public power. 

Mr. Wurrte. No; that had nothing to do with 

Senator Lenman. Well, he has been and was as many years as I 
have known him, and is today. 

Mr. Wurre. [think that is correct. 

Senator Lenman. And that is within his rights. 

Mr. Wuire. Yes. 

Senator Lenman. Except when it develops into lobbying. 
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Mr. Wuite. However, that had no consideration in his—— 

Senator Lenman. What was the vote in the election ? 

Mr. Wurre. The vote in the election was—I would assume you are 
interested in percentages ? 

Senator Lenman. In what? 

Mr. Wuire. You are interested in percentages ? 

Senator Leman. I have the figures here, and I am only reading 
them so as to ask you whether they are accurate. New York Central 
has approximately 6,500,000 shares of capital stock. Of these, the 
Young slate received approximately 3,400,000 and the White slate 
received approximately 2,340,000. 

Mr. Wurre. That is correct. 

Senator Lenman. You have already testified that you do not have 
cumulative voting, but I understand that a request or demand was 
made on you or on other executives, directors, of the New York 
Central by Mr. Young to give him representation or his group repre- 
sentation on the board. Can you tell us about that ? 

Mr. Wurre. Yes. Mr. Young was in Florida. So was Mr. Harold 
Vanderbilt. Mr. Young went to see Mr. Vanderbilt one day in Janu- 
ary 1953 and said that he and Mr. Allan Kirby had each bought 
100,000 shares of New York Central; that they and all of their asso- 
ciates who were also connected with the Alleghany Corp. were going 
to resign from their connection with the Chesapeake & Ohio Rail- 
road, of which Mr. Young was then chairman and Mr. Kirby director: 
that Mr. Young and Mr. Kirby would like to be seated as directors 
on the New York Central board or nominated for a seat at the 
next meeting. And he said also that he must become the chairman. 

Mr. Vanderbilt told him that I had recently come to the New York 
Central, that I was the chief executive officer, and that the matter 
would have to be given consideration. 

It was given consideration. At the next meeting of the board 
of the New York Central in early February of 1953 it was recognized 
that if Mr. Young and Mr. Kirby each were the owners of 100,000 
shares of stock, they were very substantial owners of New York 
Central, because there were no holders so far as we knew—appearing 
on the general list—that owned that many shares of stock. 

But Mr. Young’s demand that he be made chairman and chief 
executive officer could not be agreed to. I was under contract to 
the New York Central to be chief executive officer until the end 
of 1962, and I would not give way myself so that Mr. Young’s 
demand could be met. 

That precipitated the proxy fight. 

Senator Leaman. When was that, Mr. White? Do you recall the 
approximate date? 

Mr. Wurrte. Well, Mr. Young’s conversation with Mr. Vander- 
bilt took place about the middle of January 1953. Subsequently I 
had a talk with Mr. Young in early February, and the meeting of 
the board was on February 10. 

Senator Lenman. You testified a little while that one of the 
directors that had been chosen for the board was Mr. Percy J. Ebbott, 
who was president of the Chase National Bank of the City of New 


York. Am I correct in saying that the Chase National Bank is the 
holder of record of over 800,000 shares of capital stock, New York 
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Central stock, which is held in trust for the C. & O., which they got 
because they took over this C. & O. stock which had previously been 
owned, I assume, by the Alleghany Co. ? 

Mr. Wurre. No; it is not that way. 

Senator Lenman. How did they get that? 

Mr. Wurre. Very briefly, Chesapeake & Ohio acquired some 400,000 
shares of New York Central sometime prior to 1947, and at that time 
Chesapeake & Ohio was required; by the Interstate Commerce Com- 
mission, to place that stock in trust with the Chase Bank under a 
trust agreement whereby the Chase Bank was required to vote that 
stock for directors according to its own decision without instruction. 
On any other matters coming up in New York Central, Chase Bank 
had to vote as directed by the beneficial owner, which was the Chesa- 
peake & Ohio. 

In 1953 Chesapeake & Ohio bought another 400,000 shares, making 
a total of 800,000, and the order of the Interstate Commerce Com- 
mission required when the first 400,000 was put in trust that any addi- 
tional stocks of railroads acquired by either Alleghany or Chesapeake 
& Ohio, except Missouri Pacific common, had to be placed in trust, 
and it was so placed in trust. The Chase Bank voted that stock for 
directors. 

Senator Lenman. The vote, however, was entirely within the dis- 
cretion of the Chase Bank? 

Mr. Wurre. So far as voting for directors was concerned ; yes. 

Senator Leaman. When you had lunch with Mr. Young, the Chase 
Bank was the holder of record of 800,000 shares of New York Central 
stock ¢ 

Mr. Wuire. It was. 

Senator Lenman. Can you tell us what the attitude of the Chase 
Bank at that time was with regard to this 800,000 shares, which was 
a very sizable block of New York Central stock? 

Mr. Wuire. I have no idea, Mr. Chairman, what the attitude of 
Chase Bank was at that time. 

Senator Lenman. How far back does the directorate of the Chase 
Bank on the New York Central go? 

Mr. Wuire. Either the latter part of 1947 or the early part of 
1948, I believe. It might have been at the 1948 meeting that Mr. 
Aldrich was elected. It was sometime subsequent to the 1947 pro- 
ceeding before the Interstate Commerce Commission which resulted 
in the stock being placed in trust. 

Senator Leman. None of this stock was owned by the Chase Na- 
tional Bank? 

Mr. Wutre. Not—— 

Senator Leuman. Yet it was cast in favor of the White slate? 

Mr. Wurre. No; it was not. 

Senator Leuman. What happened to it? 

Mr. Wurre. Chase gave a proxy to the Alleghany- Young group. 

Senator Lenman. They did? 

Mr. Wurre. That was voted in favor of Alleghany-Young-Kirby 
group. 

Senator Lenman. I thought it was voted in favor of the White 
group. 

Mr. Wurtz. No. 
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Senator Lenman. Was any pressure brought to bear on the Chase 
National Bank to give a proxy to the Young group that you know of? 

Mr. Wurre. Not that I know of. 

Senator Lenman. Have you any breakdown of the way the 6,500,- 
000 shares which were cast either for the Young slate or the White 
slate were split as between brokerage firms who were nominees of 
individual stockholders, institutional owners, investment trusts, pen- 
sion funds, and so forth? 

Mr. Wuirre. No, it does not go into such detail. I have an analysis 
of the vote wherein the votes of all brokers and nominees are stated 
in one figure and then an analysis of the vote of the people on the 
general list by holdings—that is, 1 to 50, 51 to 99, and so on up to 500 
and over. 

Senator Lenman. Would you put that in the record ? 

Mr. Wurre. Yes; I would be glad to. 

(The analysis of vote referred to follows:) 


Analysis of vote at May 26, 1954, meeting, New York Central shareholders 








| Voted for management | Voted for A~Y-K group 


Shares held : 


Holders | Shares Holders Shares 
| | 
I a cic il a el ee 17, 142 | 273, 120 7, 168 145, 875 
51 to 99_. — = 674 46, 135 344 23, 691 
Bs acters ates tons 2, 793 279, 300 2, 873 287, 300 
101 to 249 : 212, 735 1,050 193, 747 
250 to 499 _. et . dy uantdededbgodiG een 134, 205 338 109, 774 
500 and over (except Chase Bank) 476, 378 325 436, 144 


Total (except | 22,558} 1,421,873 12,008 | 1, 196, 531 
I aircon meds. 1 800, 000 





Total general list 1, 421,873 12, 099 1, 996, 531 
Brokers and nominees__._-- bok dulttdh thee bes aatel 918, 484 





Cent RONNIE. 2 cnn - cence nanos eddie tia las Sadie there tics 
I. nictuinthsnn ainudeuncavingiiedibeenal ae cane (ts teen 
gs. A...) ee oe Aten ctes l 
Plurality, general list 





Plurality A-Y-K group 


Notre.—Proxies: For management, 23,033, 64.8 percent; for A-Y-h group, 12,522, 35.2 percent. 


Senator Lenman. Senator Morse? 

Senator Morse. Mr. White, I have read your statement. I am sorry 
I did not get here at the time you read it. I have taken note of and 
I want to respect to the maximum extent possible your comment that 
you trust the committee will not wish you to review the details of 
the proxy contest. I do not intend to go into a great many of the de- 
tails. But I do want to say that I am developing a growing interest 
in the activities of the Interstate Commerce te el hg and I have 
2 or 3 questions I want to ask you in regard to that agency. 

I have listened with interest to the comment you just made in 
answering a question put to you by Senator Lehman about the interest 
of the Interstate Commerce Commission in having certain stocks put 
in trust, which, of course, was in the power of the Commission. I 
followed this proxy fight, as did so many people interested in the 
organization of American business. What I would like to know is 
whether in your judgment you think the Interstate Commerce Com- 
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mission should have held a public investigation, with Mr. Young and 
Mr. Murchison subject to cross examination, required to tell under 
oath about their business transactions in connection with this fight. 

Mr. Wuire. Yes, by all means, I thought at the time and still think 
that the Interstate Commerce Commission should have conducted an 
investigation, and, in fact, we made a petition to the Interstate Com- 
merce Commission to do that very thing. 

Senator Morse. That is why 1 am asking the question. I shared 
your point of view at that time and still do. I think that such an 
investigation should have been held. 

So there may be no misunderstanding as to the purpose of this 
examination, it is only preliminary to certain other action I expect 
to take as a Senator in the future. I am only laying the foundation 
now which, as we lawyers say, may be incorporated by reference 
later. 

Why, in your judgment, Mr. White, was such an investigation not 
conducted by the Interstate Commerce Commission ¢ 

Mr. Wurre. That, Senator Morse, I simply have no answer for. 
I might say that at about the time the Interstate Commerce Commis- 
sion refused to make that investigation we also petitioned the Inter- 
state Commerce Commission for a declaratory order finding that 
control by Alleghany, which was a carrier under the act, so designated 
by the Interstate Commerce Commission—that its acquisition of con- 
trol of New York Central and its separately operated companies which 
were railroads, such as the Pittsburgh & Lake Erie and others, would 
be in violation of section 5 of the Interstate Commerce Act unless 
prior approval had been secured, because that had previously been the 
policy at least of the Commission and to that extent law. 

But that declaratory order petition was also denied, and why I can- 
not tell you. I wish that I could. That shall always remain to me 
a mystery. 

Senator Morse. Mr. White, do you have any information as to 
whether any members of the Interstate Commerce Commission voted 
to investigate the transactions between the Chesapeake & Ohio Rail- 
road and the Murchison-Richardson group relating to the 800,000 
shares of New York Central stock bought by that group? 

Mr. Wurre. Senator Morse, at the time I heard that there were, out 
of the 11 members on the Commission, 2 who voted to investigate and 
9 not to; 1 do not know just who those 2 are. 

Senator Morsr. But you do not know of any pressure that might 
have been a upon the Interstate Commerce Commission at the time 
by any political force in the country not to conduct such an in- 
vestigation ? 

Mr. Wuire. I know of none. 

Senator Morse. Do you have any reason to believe that the hiring of 
the law firm of Lord, Day & Lord by Mr. Young might have given 
him any political advantage in this contest ? 
om Wurrs. I have no knowledge nor do I have an opinion, Senator 
Morse. 

Senator Morsr. Do you know whether or not Mr. Young had an 
connections with the administration that gave him any political 
vantage in this proxy contest? 

Mr. Wurrer. I do not know of any. 
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Senator Morse. Did you at the time hear any such claim that such 
influence existed ? 

Mr. Wuire. No. AllI heard was general comment to the effect that 
somewhere there must be pressure in the Interstate Commerce Com- 
mission not to go into this thing. 

Senator Morse. But you have no personal knowledge of any such 
pressure ¢ 

Mr. Wurre. No, I am sorry that I do not. 

Senator Morse. I hope it is fair to ask you, when you testify that 
you heard that probably such pressure was exercised, which I think is 
a fair analysis of your statement, that you heard those discussions 
simply as a matter of conversation within the circle in which you 
move—— 

Mr. Wurre. That is correct. 

Senator Morse. Did you make any attempt, Mr. White, to try to 
track down those rumors as to the possibility of pressure being exer- 
cised on the Interstate Commerce Commission at the time that you 
had cause to believe that at least the Commission was split within 
itself concerning your petition for an investigation ? 

Mr. Wurre. No, Senator Morse, we did not. I have never moved 
in political circles, although very much interested in politics from the 
standpoint of an observer and a voter, but, in fact, I didn’t know how 
we might even start to find out whether or not any pressure was 
exerted. It just seemed strange to us. And then we heard some 
rumors to the effect that there had been pressure. 

Senator Morse. Now, one final topic, related to what you have 
already said. Would you tell us briefly for the record the basis for 
your petition calling upon the Interstate Commerce Commission to 
conduct the investigation that you asked for? That is, why you 
thought it was in the public interest that such an investigation should 
be held by a regulatory body over a great utility in this country that 
exercises its franchise rights only at the sufferance of the Government, 
in that it must serve the public interest? Why did you think that 
this particular body should conduct this iqwentigntiont 

Mr. Wnuire. Well, for the reason that the stock of the Chesapeake 
& Ohio—Let me go back just a little bit. When the Chesapeake 
& Ohio first acquired 400,000 shares of New York Central sometime 
prior to 1947, a request was made that Mr. Young and Mr. Bowman, 
who was then president of the Chesapeake & Ohio, be elected to seats 
on the New York Central board. The New York Central board gave 
an affirmative answer to that request and said yes, they would elect 
them, make room for them or nominate them at a subsequent meeting 
of shareholders, provided they got the approval of the Interstate Com- 
merce Commission to serve on New York Central, because of the inter- 
locking interest between New York—their interest and Alleghany and 
Chesapeake & Ohio in New York Central. f 

They made such application. Hearings were held, and the Inter- 
state Commerce Commission denied Mr. Yeung and Mr. Bowman the 
right to sit on the board of the New York Central at the same time 
they served on the board or as officers of the Chesa e & Ohio, and, 
as I previously said, required that the stock, New Central stock, 
acquired by the C. & O. must be placed in trust under a trust 
agreement. 
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Well, after the February 10. meeting—February 10, 1953—of the 
board of New York Central, at which Mr. Young’s request to sit on 
the board, his demand that he be made chairman and chief executive 
officer, was refused, and it was evident there was going to be a proxy 
fight, we learned that the 800,000 shares of stock held in trust had been 
released from that trust agreement. 

And eventually it was—I am not sure that I can get this exactly 
in chronological order at this date. But the stock eventually was 
offered for transfer, and the New York Central acting as its own 
transfer agent submitted to outside counsel the question of whether 
or not that stock had been properly released from the trust agreement. 

Outside counsel said that it had not, that the proper certificates 
had not been presented, that the stock never should have been released 
from trust by the Chase Bank. And, that being the case, we then— 
New York Central—petitioned the Interstate Commerce Commission 
to investigate the wholé thing. 

Senator Morse. You never knew of any Interstate Commerce Com- 
missioners being called to the White House in the midst of this con- 
troversy ? 

Mr. Wurrte. No, I did not. 

Senator Morse. For discussion of the matter ? 

Mr. Wurre. No, I did not. 

Senator Morsg. That is all, Mr. Chairman. 

Senator Lenman. Senator Capehart? 

Senator Carenart. Yes, I have a few questions. 

Mr. White, were you, as president of the New York Central, at all 
elections of directors, were you able at all times to know the bene- 
ficial owners of all shares of stock ? 

Mr. Wurre. Oh, no. 

Senator Cargrnart. What was the percentage, would you say, where 
vou did not know who the beneficial owners were? 

Mr. Wurre. Well, I think there was some 40 percent-plus of New 
York Central stock at that time held in the names of brokers and 
nominees. 

Senator Carenart. Forty percent ? 

Mr. Wuirte. Forty percent. 

Senator Carenart. And you, the—— 

Mr. Wurrs. We did not know the names of any of those people— 
who they were. : 

Senator Capenart. Neither you, the company itself, nor anyone else 
knew the names of the beneficial owners ? 

Mr. Wurre. That is correct. 

Senator Caprenart. In this contest did you know the beneficial 
owners or did you know the ownership of all the stock that was held 
by those that were participating in the proxy fight; that is, the active 
participants? , 

Mr. Wurre. Yes. Yes, that was disclosed in the management proxy 
and also the Alleghany proxy. 

Senator Capenarr. I note you-comment upon my bill. As I have 
said repeatedly, and others likewise, including I think the chairman in 
the opening statement at these hearings, the bill was introduced pri- 
marily to get the best thinking on the subject of whether new legisla- 
tion was or was not needed in respect to proxy fights. We realized 





1442 STOCK MARKET STUDY 


that the bill did not cover the ground and possibly would not help 
any, but it was introduced for the purpose of holding hearings. 

What would be wrong with requiring—and you covered it in your 
statement here—that any and all shareholders who wished to vote in 
a proxy fight or regardless of a proxy fight must make available to 
every other stockholder, if every other stockholder is interested, or 
any other parties who have a right to be interested, the entire beneficial 
ownership of all shares? 

Mr. Wuire. If I understand your question correctly—and I do 
not want to take your time repeating it 

Senator Carenart. Let me restate the question. Why is it not pos- 
sible for every shareholder to know who every other shareholder is? 

Mr. Wurre. Because the stock that is held in brokers’ names is not 
disclosed. 

Senator Carenart. No, but I mean should it not be disclosed ? 

Mr. Wurre. I do not necessarily think that it should be, Senator 
Capehart. If I want to own stock in XYZ company and for any 
reason of my own, whatever that personal reason might be—it may 
be because I am merely a speculator and I want to—there is no 
reason why I should be required to—— 

Senator Carrnarrt. I agree you ought to have the right to hold it 
without anybody knowing it if you care to. But should you have the 
right to vote in a proxy fight without the other shareholders knowing 
who you are? 

Mr. Wuitrte. Yes; I do not know that it makes any difference that 
the other shareholders know who I am. 

Senator CarrHart. Then, what is to keep a competitor from con- 
trolling a corporation, getting control of a corporation, for the pur- 
pose of wrecking it 

Mr. Wuirte. Well 

Senator Carrnart. If the other shareholders have no way of know- 
ing who it is that owns the shares that will on election day elect the 
directors. 

Mr. Wurre. Senator Capehart, I do not think that goes quite to 
the question. In this particular New York Central contest I think 
that there was a sufficient disclosure to the shareholders as to the 
interest of all people nominated by both sides, not necessarily full 
disclosure as to a the supporters of each side might have been, 
although there was disclosure as to the 800,000 shares in the New 
York Central 

Senator Carenarr. I am not thinking in terms of the New York 
Central proxy fight or any others. I am thinking in terms of all of 
them. I presume each of them has somewhat different aspects. 

Mr. Wurrs. I am sure they do. 

Senator Carenart. In your case evidently there seems to have never 
been any complaint as to who it was who was trying to get control 
of the corporation. 

Mr. Wuire. No; that was very obvious. 

Senator Caprnart. We have information on other cases, particu- 
larly smaller corporations, in which they have had trouble and never 
were able to find out who it was who really tried to get control. 

But my point is we either do or we do not need new legislation on 
this subject. Unfortunately—and I am not so certain it is not un- 
fortunate—we do have some laws on the subject now, and the Securi- 
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ties and Exchange Commission are trying to regulate it or handle it. 
Frankly, think they-are doing a very poor job, primarily because 
the law is just a general law. It simply says to the Securities and 
Exchange Commission, “You may regulate proxy fights.” They have 
written all the law on the subject, not the Congress. They made no 
effort whatsoever to regulate shares held by brokers. The stock ex- 
change, of course, only regulates shares held by brokers if and when 
there is a proxy fight—meaning if there is no proxy fight that 1 or 2 
of these brokers or a few of them can control, and possibly do, many, 
many corporations in the United States. 

I am not saying whether that is good or bad. I am just saying I 
think it is a fact. 

What I am trying to do—and maybe it is not necessary and maybe 
I am wrong in my thinking—is to find some way, some simple way, 
of disclosing to each and every shareholder the other shareholders 
who are going to vote on election day. In other words, I think if I 
own a hundred shares of New York Central that I am entitled to 
know who it is that is going to vote those shares if there is a proxy 
fight, who it is that is the beneficial owner of those shares. I think 
I am entitled to know whether they are competitors trying to get 
control of the corporation of which I am a shareholder or whether it 
is some other group that is trying to get control of it. 

That was really the purpose of the legislation that I introduced. 

Mr. Wurre. Well, if you note the first full paragraph on page 2 of 
my statement, I said it was very important that there be full dis- 
closure as to the interest of all principals engaged in a contest and 
any arrangements which they have made with any persons or com- 
panies supporting them. So far as that goes, you and I are in agree- 
ment. 

Senator Carenart. Do you see any other way to do it other than 
complete, 100 percent disclosure of all beneficial owners ? 

Mr. Wuire. Yes. 

Senator Carpenart. Or will that do it? 

Mr. Wurre. I do not see any need for all shareholders to know who 
all the other shareholders are. In the case of the New York Central 
there were some 44,000 shareholders. Take the case of such larger 
companies as A. T. & T., with, I think, 1,300,000 shareholders. To 
publish a list of those shareholders and then break down the brokers, 
the shares that are registered in brokers’ names, into brokers’ cus- 
tomers, which would add a great many more, I do not think would 
serve any purpose, Senator, in a proxy contest or otherwise. 

Senator CaprHart. Well, how are you going to eliminate what 
seems to be an evil that is growing up of proxy fights of which we 
have had many, many complaints—and my files are filled with them— 
about what people describe as unfair tactics? I do not know whether 
they are or not. I am just telling you what they tell me, what they 
write to me. It is getting to be more prevalent all the time—these 
proxy fights in these big corporations and in. many of the smaller 
ones. How are you going to inform them? That is the thing I am 
interested in. How are you going to inform the innocent shareholder 
as to how he should or should not vote his stock? He does not- know 
with whom he is getting associated unless he is given the list. He 
might not even know if he were given the list, but—— 
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Mr. Wuirr. I think that probably we would find in every proxy 
contest that the contending sides have made shareholders pretty well 
familiar with what they consider to be the abilities and the merits or 
demerits of the contestants on either side. 

Senator Carenart. That may well be true, but do you think—I am 
not saying that there is in any of these proxy fights—there may lie 
some danger in these big blocks of shares that the brokers are holding 
in their names with nobody knowing who they are? 

Mr. Wuire. Yes. 

Senator Carenart. That is one block that we are trying to get at: 
How could we get more democracy in that block of stocks on election 
day? 

Mr. Wurre. Well, the broker is not supposed to vote under the stock 
exchange regulations except by authority of the beneficial owner. 

Senator Carenart. That is right. 

Mr. Wurre. If you do not know who the beneficial owner is—— 

Senator Carenart. He does not have to tell anybody. 

Mr. Wuire. You do not. 

Senator Capenart. There is no law requiring him to reveal whether 
he counted the proxies correctly or not or whether he even mailed them 
out or not. 

Mr. Wuire. That is correct. 

Senator Carenart. They just take his word for it. 

Mr. Wuire. Correct. 1 am sure that the partners in a brokerage 
firm want to be entirely fair and honest about these things, but they 
cannot control all of the actions of the proxy clerks who are handling 
this material and handling the incoming proxies. 

Senator Carenart. Well, then 


Mr. Wuire. It is very easy to throw a proxy in the wastebasket that 
is for one side or another. 

Senator CareHart. No disinterested parties are watching the accu- 
mulation and the tallying of the votes on these proxies ? 

Mr. Wuire. No. But I deal with that in my statement to some 
extent. I think perhaps experts could devise some good ways to take 
care of what I have in mind. I do not see any reason why a paren 

a 


cannot own stock without disclosing his ownership any more than he 
should disclose the amount of money he has in X, Y. and Z banks. 

Senator Caprenart. I will agree with you up to a point, but do you 
think that he ought to have a right to vote that stock without dis- 
closing who he is in a proxy fight? 

Mr. Wurre. No; I do not. 

Senator CareHartr. You said so in your statement. 

Mr. Wurre. No; I say that I would require—and this is one sug- 
gestion—— 

Senator Capenarr. Yes; I know it is. I was very much interested 
in it. 

Mr. Wuire. That the person, the beneficial owner, himself would 
have to vote his stock, and he would then thereby disclose his owner- 
ship. He would have to have a certificate from the broker that he is 
the beneficial owner, and because the stock is registered in the name 
of a broker. Of course, he would have to have an authorization from 
the broker to vote it. Now, if he did not want his name disclosed as to 


the ownership, then, of course, he could not vote. But the choice would 
lie with him. 
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Senator Capemart. That is right. 

Mr. Wurre. With the individual. 

Senator CapemartT. You cannot vote in an election for Congress- 
man or Senator out here in any precinct I know in the United States 
without identifying yourself. 

Mr. Wurtre. As far as we know that is true. 

Senator Capenart. I hope so. But at least that is the law. 

Mr. Wurre. Yes. 

Senator Carenartr. Well, do you think that might be one way of 
helping this situation ? 

Mr. Wuire. Ido. I think it would give both sides—— 

Senator Capenart. I was interested in what you have to say here 
about the Securities and Exchange Commission. I am not criticizing 
them because all the Congress did was write a general law saying, 
“You go and do the job,” without any specific information. I mean 
it is just about that broad. 

Why should they have anything to do with it at all? What wisdom 
do they have that enables them to say that this piece of literature can 
be mailed out and that this piece over here cannot? 

Mr. Wuire. So far as certain material facts that should be dis- 
closed, I think the SEC might well act as a policeman. 

Senator CapeHart. What kind of material ? 

Mr. Wurre. Material facts about the principals, about their sup- 
porters, with whom special arrangements may have been made—that 
that should all be disclosed in an initial proxy statement. And that 
SEC might well have jurisdiction over that initial statement. 

Senator Capenart. Yes, but how are you going to—— . 

Mr. Wetre. You must remember that the initial proxy statement 
might also include other matters having to do with cumulative voting, 
as they often do this day and age, and stock options, and many other 
things such as that, and for SEC to act as sort of a policeman to see 
there is a disclosure of all material facts I think personally is all 
right. 

Senator Carenart. In other words, you think there ought to be a 
form or a statement that each party to the fight would clear with the 
Securities and Exchange Commission and that, of course, would be 
mailed out to all stockholders ? 

Mr. Wurre. Yes. 

Senator Capenarr. And beyond that, such as the issuing of press 
releases and direct letters, you think that ought to be left up to the 
judgment of the participants, of those participants? . 

Mr. Wurre. I certainly do. 

Senator Capenart. I am inclined to agree with you, because if you 
do not do it on that basis I want to ask this question again: What 
particular wisdom does the SEC have to say that this can be mailed out 
or released and that this cannot? Do you not put five commissioners 
then in the position of being helpful either to one side or the other 
by delaying and holding > the release of this that I held in my harid 
and saying, “We will go ahead and let this one be released today but 
hold this one for a week” ? 

Why should they be given that oe and that authority ? ¥ 

Mr. Wurre. Well, I do not think they should be. I think also, if 


I recall correctly, in the New York Central case, when we had nine 
60650—56—pt. 3—9 
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separate mailings—and I think the other side did also—it was a 
pretty big burden on the staff over there. { 

If I recall correctly, Senator Capehart, at no time did any of our | 
counsel dealing down here with them on the matter of release of ma- 
ferial ever see a member of the Commission; they dealt always with 
members of the staff. 

Senator Cargenart. So that it is even worse than I said a moment 
ago. It is not the wisdom of the Commissioners but it is the wisdom of 
these second- and third- and fourth- and fifth-echelon fellows? 

Mr. Wurre. That is exactly the deduction I hoped you would take, 

Senator Carenart. I mean that is what happened? They were the 
judges as to whether it did or did not go out? 

Mr. Wuire. Yes. 

Senator Caprnart. And the Commissioners never see it? 

Mr. Wurtz. That is my understanding. 

Senator Carenart. Well, that is mine, too. 

Mr. Wurre. They may see it sometimes, but—— 

Senator Carenart. They leave it up to somebody over here to 
decide if this document will or will not, can or cannot, does or does 
not go out? He delays it or he hurries it ¢ 

Mr. Wurre. Yes. 

Senator Carenart. Why should any group like that have such 
widespread authority ? 

Mr. Wurrt. I do not think they should. 

Senator Caprnart. Why should it not be required that the Com- 
missioners themselves pass upon the factual information that ought 
to be put in the proxy statements and mailed out ? 

Mr. Wuite. Ks far as I know they may do that so far as the initial 
proxy statements are concerned. I really do not know. 

Senator Carenart. They are supposed to do it. . I do not know 
whether they do it or not. 

Mr. Wurre. It would be a pretty big job. You know these things 
accumulate in the first months of the year. It is quite a task. 

Senator Carenart. But everything is getting big. 

Mr. Wurre. I would make it just a little bit Cae by eliminating 
this one requirement. It is sort of silly when you consider that the 
press release has to come down here to be approved before it can be 
released but at the same time it is very easy to call a press conference 
and talk offhand and get lots of notoriety in the newspapers. 

Senator Cargnart. In other words, you call a press conference and 
say what you please, but if you issue something in writing or printed 
matter, then you have to send it down here? 

Mr. Wurrz. Yes. 

Senator Cargnart. Well, that sounds about as confusing as most 
things are down here. I think that is all, Mr. Chairman. 

Senator Lenman. Mr. White, my mind is not entirely clear with re- 

rd to this 800,000 shares of trustee stock which was lodged with the 
Chase National Bank. 

You stated, if I understood you correctly—and maybe I did not— 
that there was a question about releasing this stock from the trustee- 
ship, and that the New York Central was asked to transfer this stock 
fo some other names in order to break the first agreement. You con- 
sulted with your counsel, then, and you were advised that you did not 
have the authority to do that under the law. 
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Mr. Wutre. That is correct, Senator Lehman. The 800,000 shares 
was presented to the transfer agent of the company by Chase Bank 
for transfer into the names of—400,000 shares for Mr. Murchison and 
400,000 shares for Mr, Richardson. That is my recollection. 

Senator Leaman. Who made that request ? 

Mr. Wurre. Chase Bank. 

Senator Leaman. Was that based on any legal decision as to the 
authority of the Chase Bank to make the request or to break the trust ? 

Mr. Wurre. Senator Lehman, I’m sorry, I cannot tell you whether 
the trust officers of Chase Bank consulted with attorneys or not before 
they released that stock from the trust and presented it for transfer. 

Senator Lenman. You refused to do it. 

Mr. Wutre. We refused to do it because, not company counsel, but 
outside counsel whom we engaged, told us not to transfer that stock; 
that the certificates presented along with the transfer, which certifi- 
cates were required to be presented under the trust agreement, were 
not in order and not adequate. 

Senator Lenman. I understand that. 

Mr. Wurre. They held that the Chase Bank had improperly re- 
leased these shares from trust. 

Senator Lerman. That is why I am pressing this matter, because 
I think it of very high importance. 

Mr. Wurre. It was of very high importance to us. 

Senator Lenman. As to why this stock was transferred. I assume, 
then, when you refused to do it, it was nonetheless transferred in 
some way; was it? 

Mr. Wuire. It was transferred only after the new management 
came in. But because it was registered in Chase Bank’s name, Chase 
gave a proxy to the Alleghany group to vote the stock. 

Senator MAN. Well, I think this is of very great importance, as 
to what the authority is to break a trust indenture, and I intend to 
run that down. I am sure the committee will, too. 

You testified a little while ago that your board of directors was 
chosen or selected on the basis of the contribution they could make 
to the New York Central, the administration, operation, and pros- 
perity of the New York Central. Among those people selected was 
the president of the Chase Bank. His name was Ebbott. He was a 
member of your slate. 

How did it come about that a man whose name appears on your 
slate, who by reason of the fact that his name appears on your slate 
must necessarily be in sympathy with the purposes that are repre- 
sented by the slate which you have submitted to the stockholders, 
should sanction the transfer of this stock—or not the transfer, but 
the voting of this stock, to a group that was fighting you? Have you 
any idea about that? 

Mr. Wurre. Senator, I don’t have any idea, except this. I have 
only this information. The stock was released from trust on a da 
when Mr. Ebbott was not in New York, he knew nothing about it until 
his return to New York, which was either 1 or 2 days later. It was 
released, so far as we know, by a trust officer, and in fact the trust 
officer himself told me he had released it. So that Mr. Ebbott, serving 
as a member of the board of directors of New York Central, and also 
as the preeaens of Chase Bank, did not know that stock had been 
released from trust. He was out of town. 
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Senator Lenman. It is a most unusual procedure. Have you any 
knowledge on whose order the trust officer gave the proxy to the other 
side or released the transfer of the stock ? 

Mr. Wurre. No. Of course, they were two separate transactions. 
First, the release of the stock from trust. That was one thing which 
occurred, roughly, toward the end of February 1953. The execution 
of a proxy by Chase was sometime later, I think the middle or latter 
part of May, shortly before the annual meeting. 

Senator Lenman. Mr. White, I retired from business 30 years ago, 
‘and I haven’t had any connection with investment banks since then. 
But I can say to you that somebody must have given that trust officer 
orders to release that. A trust officer cannot on his own authority 
release 800,000 shares of stock. I was wondering whether you could 
shed some light on this. 

Mr. Wurrr. I wish that I could, Senator Lehman. I cannot do it. 
T don’t know. 

Senator Lenman. We will have to ask Mr. Young when he comes 
tomorrow. 

Mr. Wurrte. I would be interested in his answer. 

Senator Lenman. Again, I think it is a most unusual procedure 
and one that is of great importance to this committee, because either 
we have properly supervised and fair proxy elections or we have 
not, and I want tosee that we have. 

Mr. White, the board having rejected the Young proposals and 
the proxy contest being under way, were there any other attempts at 
reconciliation by the Young forces? 

Mr. Wurrre. Yes. 

Senator Lenman. Can you tell us what those were? 

Mr. Wurre. Yes. Mr. Murchison and Mr. Richardson came to New 
York to see me. It was at the request of Mr. Murchison. He wanted 
to know if I would see him in New York. I said I would—I would 
much prefer that he bring Mr. Richardson along, rather than come 
alone. He did. They both came. And Mr. Murchison and Mr. 
Richardson were an gentlemanly. They first gave me assurance 
that they personally had no objection whatever to the contract that 
I had with New York Central. They wanted me to stay. They 
said Mr. Young wanted me to stay. And, of course, I knew that. 
Mr. Young had said that. And they proposed that somehow there 

a compromise of the matter. But the compromise always included 
an insistence that Mr. Young must be the chairman, and thereby the 
chief executive officer. And to that I would not subscribe. 

Senator Leuman. Do you recall when Mr. Murchison and Mr. 
Richardson or either one of them came to see you at your office? Was 

-it before the contest commenced or later ¢ 

Mr. Wuire. It was later. It was in the vicinity of March 10; right 
around that time. It might have been a couple of days earlier or later. 

Senator Lenman. When was the election 


Mr. Wurre. May 26. 

Senator Lenman. Have you any knowledge of who sent these men 
to see you ? 

Mr. Wurre. No. I don’t know that they were sent by anyone. 


a Lexuman. From whom did the request come that you see 
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Mr. Wurre. Mr, Murchison himself. And I asked him, in fact, if 
Mr. Young knew that they were there, and he said yes, they talked 
with him the night before. 

Senator Lenman. At that time, as I understand yar Young and 
Mr. Kirby owned approximately 300,000 shares; is that correct? 

Mr. Wuire. I don’t know that they did, Senator Lehman. At that 
time they owned each, I think, 100,000 shares. 

Senator Leuman. What did Mr. Richardson and Mr. Murchison 
own at that time? 4 

Mr. Wurre. Well, by that time this 800,000 shares had been release 
from trust by the Chase Bank, and I presume turned over to Messrs. 
Murchison and Richardson. Mr. Hammond, my associate here, re- 
minds me—I said those shares were presented i Chase Bank for 
transfer. Mr. Hammond says in his recollection is that the 
shares were presented by Messrs. Murchison and Richardson, or by 
counsel on their behalf. So they, at that time, were, I would say, the 
beneficial owners of that stock, when they came to see me. 

Senator Lenman. That was after the transfer by the Chase Bank. 

Mr. Wuire. No. Remember, it never was transferred until Mr, 
Young had authority to transfer it. 

Senator Lenman. In what way did they own 400,000 shares apiece 
if the stock had not been transferred. 

Mr. Wuirs. Well, it had been released from trust on some kind of 
a certificate to the effect that it had been sold to Messrs. Murchison 
and Richardson, as I understand it. Chase released the stock to them. 


Senator Lenman. Did they have the right to give a proxy or to vote 
the stock at that time? 


Mr. Wurre. No. 

Senator Leaman. Well, how was that 800,000 shares voted ? 

Mr. Wurre. They did not, because it was not registered in their 
names. And also, because the transfer was refused, they never could 
vote it; never did vote it. But Chase gave them proxies to vote it. 

Senator Leuman. All right. That is why I say I have been a little 
confused over this whole transaction. I want to get my facts right. 
You say that this was not transferred to them until after the election. 
Then I understand that the stock still stood in the name of the Chase 
National Bank as owners of record. But what made them give the 
proxy under those circumstances to the Young slate, to Mr. Young 
and Mr. Murchison and Mr. Richardson ? 

Mr. Wurre. Well, they had released the stock from trust to Messrs. 
Murchison and Richardson, and, as I understand it, the statutes of 
New York either require or permit the registered holder to give a 
proxy in a case like that. 

Senator Lenman. In other words, they were nominees of record, 
but nominees of record for Mr. Richardson and Mr. Murchison. 

Mr. Wurtre. Well, you are speaking, I presume, not technically, but 
as a practical matter. 

Senator Leaman. I am speaking technically, too. Unless a man 
can prove that he is the actual beneficial owner, I do not believe he 
can instruct anybody to give his proxy. If these people were the 
beneficial owners of that stock. then they had a perfect right, legal 
right—I won’t say legal right—tat they may have had a legal right 
to direct the voting of that stock in behalf of one side or the other. 
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Mr. Wurre. Well, I am sorry that I cannot fully inform you, Sen- 
ator Lehman, about the release of that stock from trust by the Chase 
Bank. 

Senator Lenman. Was payment made to the trustee for this stock 
or “ the Alleghany Corp., who had originally released it, or trus- 
teed it? 

Mr. Wurrer. Chesapeake & Ohio trusteed it, not Alleghany. 

—_—— Leuman. Had payment been actually made by these peo- 
ple 

Mr. Wuirre. Well, according to a proxy statement put out by the 
ae ee the stock was paid for. I think 
$7.5 million was advanced by Alleghany on notes from Murchison 
and Richardson, and $5 million was advanced by Mr. Kirby on notes 
from Murchison and Richardson, and the other $7.5 million was 
Joaned to them by a group of banks. If I recall correctly, it was the 
Central National Bank of Cleveland that organized a little group to 
get the $7.5 million. 

Senator Capenart. May I ask this question: Is it not a fact that 
the Aspoay Corp. owned the stock when it was placed in trust with 
Chase Bank? 

Mr. Wuire. No, sir; Chesapeake & Ohio owned it. 

Senator Carenart. Chesapeake & Ohio owned the stock when it 
was placed in trust with Chase Bank. Then Murchison and Rich- 
ardson supposedly purchased the stock from the Chesapeake & Ohio 
at a figure of about $20 million. 

Mr. Wurre. That is correct. 

Senator Carenart. And where is the stock now? 


Mr. Wuire. I don’t know. Mr. Murchison shows on the last proxy 
stafement of the New York Central as owner of 100 shares. 
Senator Leuman. Well, we have pushed you far enough. I don’t 
think you have this information. e will try to get it tomorrow, 
t 


because to me this is complicated beyond anything I can under- 
‘stand as of this moment. But we certainly will pursue it. 

May I ask you just a few more questions? 

Approximately, how much money did management spend on the 
solicitation of proxies? 

Mr. Wuire. About $550,000. There was an authorization to the 
board of directors to spend up to $550,000, and we stayed within that 
limitation. 

Senator Lenman. How was that cost taken care of—out of the 
treasury ? 

Mr. Wurre. Out of the treasury of the New York Central. 

Senator Lenman. Do you know what the cost of the proxy con- 
test on the part of the Young proup was? 

Mr. Wurre. Only because I saw the last proxy, being a shareholder 
af New York Central, in which they asked reimbursement, and that 
was $1,381,000. 

Senator Lenman. Has the board taken action on that request? 

Mr. Wurre. The stockholders have. 

Senator Lenman. Was that part of the proxy statement ? 

Mr. Wurre. That was one of the niopeiaie presented to the share- 
holders at this last meeting a few weeks ago. 

Senator Lenman. That was not the meeting at which the directors 
were elected, was it? 
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Mr. Wurre. Oh, no. 

Senator Lenman. That was a later meeting. 

Mr. Wurre. Yes, sir; a year later. 

Senator Leuman. Do you feel there should be any limitation on the 
amount of money spent in a proxy contest ? 

Mr. Wurre. No; I do not. I don’t think»a limit can be placed, 
Senator. 

Senator Lenman. Do you feel that a stockholders’ committee should 
be entitled to reimbursement from the company for its expenses in a 
proxy contest ? : 

Mr. Wurre. A stockholders’ committee? 

Senator Lenman. Yes. I mean a contestant committee—not the 
management. I am talking about one that is seeking to wrest control 
from the management. In other words, the Young committee, or In 
the case of Montgomery Ward, on whom we had hearings, the Wolfson 
committee, 

Mr. Warts. I think if their expenses are reasonable, and the stock- 
holders approve, there is nothing wrong with their getting reimburse- 
ment. But I don’t think they should be getting reimbursement and at 
the same time be suing the former management for the expenditures 
that were made, amounting to less than half. 

Senator Lenman. I am not quite sure I understand that. 

Mr. Wurre. I said I don’t think there is anything wrong about the 
outs, if they are successful, being reimbursed for reasonable expendi- 
tures with stockholder approval. I don’t think there is anything 
wrong about that. I don’t think, though, at the same time, that they 
should be reimbursed and at the same time be suing the former direc- 
tors for having spent less than half as much. 

Senator LenmMANn. Well, is there a suit pending on that? 

Mr. Wurre. There is. 

Senator Leuman. Will you describe the suit briefly? 

Mr. Wurre. There is a suit in which Messrs. Young and Kirby are 
the plaintiffs and the former directors of New York Central are de- 
fendants, in which they seek to require the former directors to reim- 
burse or to ay the expenses incurred by the former management in 
that proxy fe t, roughly $550,000. 

Senator Lenman, you feel that there should be any rules gov- 
erning proxy solicitations—SEC rules? 

Mr. Wurrter. No. 

Senator Leman. There should be no rules at all? 

Mr. Wurre. I don’t know why there should be. 

Senator Lenman. You mean to say that you feel there should be no 
restrictions upon the right of the contestants to circularize their stock- 
holders and to say an ing they want, whether it is truthful or not? 

Mr. Wurre. I don’t think there should be ony Tenino After 

roxy statement, I say no holds are barred, Senator. Let 
the laws of libel and slander or fraudulence take care of it, and the SEC 
law itself, which I think makes it a violation of law to make mislead 
ing statements. 

Senator Lexman. But after that, if that happens, it would be top 
late to have an effect on the proxy contest. They might bring a suit 
that would be tried in the courts 314 years later, but * that time the 
control of the company would igaly. Cand’ 
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Mr. Wurre. That is right. But I still think that is a sufficient 
deterrent. ; 

Senator Lenman. Do I understand you to say that you think that 
even false and misleading statements, statements that are known and 
can be proven to the satisfaction of the SEC, should be made without 
any Commission clearance? 

Mr. Wurre. Yes. I don’t think the SEC should act as a policeman 
at all. Remember that the SEC has this right now, that if misleading 
statements are made, SEC has the right to nullify the vote entirely. 

Senator Lenman. Well, of course, it might be very difficult to prove 
that in time for them to take action. My conception of the SEC is that 
here is a body—and I think it has worked out extremely well, in spite 
of the fact that it was opposed by every financial institution and by 
really every individual interested in the financial district—I think by 
common consent the SEC has proven to be an effective weapon. But I 
believe, too, that the SEC was set up, not merely for the purpose of 
keeping transactions on an orderly basis, but to protect the public. 

I am not talking about the people who run a company and have only 
one-fifth of 1 percent of the stock, but I think the actual owners of the 
stock deserve protection. They should know whether the representa- 
tions that are made by management and by those who are trying to 
oust management are accurate and honest. I think if you are not 
going to give them broader powers than they have now, you are cer- 
tainly taking away some of the beneficial activities of the SEC. 

. Mr. Wurre. Senator, I don’t think you and I disagree. I am not 
critical of the SEC nor the good job that SEC has done in many direc- 
tions, and I am only directing my remarks to this attempt to police 
material sent out in proxy contests. I don’t think that the SEC and 
its staff can exercise an effective censorship at all. 

Senator Lenman. I am going to ask you a final question, sir. Have 
you any recommendations or suggestions concerning the improvement 
of the rules of the administration governing proxy solicitations? 

Mr. Wurre. Only to the extent that I have suggested in this state- 
ment. 

Senate LreHMAN. But you have no specific suggestions to add to 
those ¢ 

Mr. Wurre. None other than those I have suggested. 

Senator Leuman. Mr. Wallace, the staff director, is going to ask 
you a few questions. 

Mr. Watxiace. Mr. White, as I understand it, shortly after Mr. 
Young had this discussion with Mr. Vanderbilt, in Florida, you were 
informed of this discussion. Then did Mr. Young invite you to dis- 
euss Central affairs when you first became president ? 

Mr. Wurre. Not when I first became president. 

Mr. Wattace. But after that time he had lunch with Mr. Young 
about the Central affairs. 

Mr. Wurre. Yes, in early February. 

Mr. Watiace. As of that date, when you lunched with Mr. Young, 
do you know what the attitude of the Chase National Bank was with 
respect to neutrality or nonneutrality vis-a-vis these 800,000 shares of 
New York Central stock which it held in trust for the C. & O. 

Mr. Wurre. Absolutely not. 

Mr. Watxace. As I understand it, the C. & O., when Mr. Young was 
head of that organization, purchased 400,000 shares of New York Cen- 
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tral in 1947 and purchased another 400,000 shares in 1953, that. is cor- 
‘ect, isn’t it? 

m Mr. Wurre. That is substantially correct. The first 400,000 shares 
might have been purchased some time prior. 

Mr. Watuace. But since the C. & O. was a railroad, it was deter- 
mined they could not vote the stock, that it would have to be placed in 
trust; is that correct ? 

Mr. Wutre. That was required by the Interstate Commerce Com- 
nission. 

Mr. Watxace. Can you tell me why it was placed in trust at the 
Chase National Bank, which had a member of the board of directors 
of the New York Central Railroad ? 

Mr. Wuire. Well, be sure you understand this correctly because 
your question is not quite correct in its implication. There was no 
ofticer of the Chase Bank a member sitting on the board of directors 
of the New York Central at the time that stock was placed in trust. 
It was subsequent to the placing of the stock in trust that Mr. Win- 
throp Aldrich, who was then chairman of the Chase National Bank, 
was Invited to become a member of the New York Central board. 

Mr. Wauuace. So that there was no member on the board from 
Chase National Bank at the time the stock was placed in trust at 
Chase. 

Mr. Wurre. That is correct. 

Mr. Wattace. But you then invited a representative of Chase Bank 
to sit on the board after the 800,000 shares were placed there. 

Mr. Wurre. That is my understanding, although I was not with 
the New York Central when that hap ned. 


Mr. Wauxace. It would seem that Mr. Young seemed to be pretty 
sure that the stock would not be voted for him or he would not have 
worked out this arrangement with Mr. Murchison and Mr. Richard- 
son. The thing I am tr a, determine is why he was so certain 


that it would not be voi at I am wondering is if it could have 
passed through the board of directors’ mind of New York Central- 
that by placing a representative from the Chase National Bank on 
your slate this might assure the 800,000 votes for you, 

Mr. Waurre. Well, I am sure that when Mr. Winthrop Aldrich, 
then chairman of the Chase National Bank, was invited to sit on the 
New York Central board, because Chase held then 400,000 shares in 
trust, nobody on the New York Central board at that time expected 
there would ever be a proxy contest. The Interstate Commerce Com- 
mission had just prior to that said that Mr. Young and Mr. Bowman 
of the Chesapeake & Ohio, could not sit on the New York Central 
board and the stock must be placed in trust. But the then board of 
New York Central certainly gave that stock representation on the 
board by inviting Mr. Winthrop Aldrich, as chairman of ‘ine Chase 
Bank, to sit on the board, and that was some 5 years prior to the time 
the proxy contest started—6 years, perhaps. 

r. Wauiace. Prior to this proxy contest, had Mr. Young made 
it a secret that he was tascinened in New York Central? 
_ Mr. Wurre. No; I don’t think it was a secret by any means because, 
in 1947, he attempted to get on the board of New York Central. 

Mr. Watxace. Mr. White, did you or any member of the New York’ 
Central board ask the New York Times to reassign a reporter who 
had been covering the proxy contest? 
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‘Mr. Wurre. Heavens, no. 

Mr. Wauiace. You say no? 

‘Mr. Wurre. I said, “Heavens, no.” 

Mr. Wa..ace. Heavens, no. 

Mr. Wurre. We have never had such influence with a newspaper. 

Mr. Wattace. You don’t know whether or not Mr. Harold Vander- 
bilt made such a request ? 

Mr. Wurre. No, I do not, and I would have to hear it from him 
directly, from his own lips, to believe it. I do not think any such 
thing happened. 

Mr. Wauuace. Mr. White, it has been alleged that the file of Robert 
R. Young, which Time magazine maintained in its morgue, containing 
a history of Mr. Young’s successful operation, or what he considers 
his successful operation, was stolen about the time the proxy contest 
started. Do you have any knowledge about this? 

' Mr. Wurre. A file owned by Time magazine? 

Mr. Wattace. Yes. 

“Mr. Wurre. Was stolen? 

Mr. Watxace. That is the alleged—— 

Mr. Wurre. I didn’t know they had a file, and if they had one, I 
didn’t know it was stolen, no, Mr. Wallace—no knowledge whatever. 

Mr. Wattace. Did the New York Central hire any detective agency 
to shadow any principals of the Young team? 

“ Mr. Wurre. No, sir, none whatever. 

_Mr. Watxace. You sent out some proxy material which consisted 
of some 30 or 40 letters from shippers. Did you solicit. these letters 
or were they unsolicited ? 

Mr. Wurre. To the best of my knowledge, they were unsolicited. 
There weren’t 30 or 40 letters. It was—— 

Mr. Wattace. Reproduced in pamphlet form—reprints of these 
etters. 

* Mr. Wurre. That’s right. And we mailed them out. 

Mr. Wattace. You mailed them out. 

Mr. Wurre. Oh, yes. 

Mr. Wa..ace. Was there any purpose, when you reproduced these 
letters, of obliterating the dates on them 

Mr. Wurre. Obliterating the dates? 

Mr. Watxace. There are no dates on these letters sent out in the 
pamphlet. 

Mr. Wurre. No, I didn’t know—I did know, too. I think I heard a 
blast from Young about that, but I don’t know anything about its 
significance. 

fr. Wautace. None of the letters have dates on them. Are you 2 
director of the Association of American Railroads? 

Mr. Wuire. I was. 

Mr. Wauiace. Who was the president of that organization? 

Mr. Wurre. William T. Faricy. 

Mr. Watxace. Did Mr. Faricy support the New York Central 
management in their fight against Mr. Young? 

Mr. Wurre. Well, if a statement by Mr. Faricy favorable to me 


can be construed as support of management, then he did. But you 
would have to put that construction on it. 
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Mr. Wautxace. New York Central is a member of the AAR, is it 
not ? 

Mr. Wurrs. Yes. 

Mr. Watxace. What are the annual dues paid by the New York 
Central to the AAR? 

Mr. Wurre. Well, they don’t pay dues, 

Mr. Wautace. They pay no dues? 

Mr. Wurre. Nobody pays dues in the Association of American Rail- 
roads. The budget is adopted by the member roads at a meeting in 
the fall of each year for the ensuing calendar year. That is appor- 
tioned among the member roads according to their revenues. In other 
words, it would be—— 

Mr. Watxace. It is not a dues. It is an assessment according to 
the revenue. 

Mr. Wuite. Yes, based on revenues of the carrier. In other words, 
each railroad pays out so many cents of its revenue dollar, the same 
number of cents of its revenue dollar, to support the activities of the 
association. 

Mr. Watxace. Mr. White, did the New York Central management 
seek to have lawyers who represented them in various capacities 
solicit proxies in their behalf ? 


Mr. Wurre. Mr. Hammond is a member of the firm of Dorr & 
Hand which was the only outside counsel I think employed by New 
York Central during that contest, and I don’t know a member of the 
firm of Dorr & Hand that solicited proxies on our behalf. I hope they 
did, and if they had some friend that owned New York Central stock, 
I am sure they would not have hesitated to urge they support us. 


But they didn’t make a solicitation effort on our behalf. 

Mr. Wattace. But no law firms who were engaged were asked by 
anybody in management to solicit proxies. 

Mr. Wurre. I just gave you a very complete answer. I said to the 
best of my recollection there were no other outside counsel employed, 
other than Dorr & Hand. 

Mr. Wauxace. Did you take any action to induce railway suppliers 
to assist in solicitation of management proxies? 

Mr. Wurrte. Not one bit. 

Mr. Wattace. Could you tell me which director of the New York 
Central first recommended the retention of Robert Hanegan’s public 
relations firm ? 
rua Wuire. Yes. I think I can. I think it was Mr. William 

vis. 

Mr. Wattace. Mr. Levis? 

Mr. Waurre. Mr. Levis, of Owens-Illinois, because I believe Owens- 
Illinois Glass Co. had for some years retained the Hanegan Associates, 
and he talked very favorably about Larry Schmidt of that firm, and 
so it came that we employed him. 

Mr. Wauxace. That is all Ihave. Thank you. 

Senator Lenman. Mr. White, will you, merely for the record, intro- 
duce your associate who is sitting at the table with you. 
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Mr. Wurre. My associate is Mr. F. P. Hammond, a partner of the 
law firm of Dorr & Hand, with offices at 61 Broadway, New York 


City. 
inate: Leuman. Thank you very much. And thank you for 
coming here. 


We will recess until 10 o’clock tomorrow morning. 


(Whereupon, at 4: 05 p. m., the subcommittee recessed until 10 a. m., 
Thursday, June 9, 1955.) 
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THURSDAY, JUNE 9, 1955 


Unttep Srates Senate, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. 0. 

The subcommittee met, pursuant to recess, in room 318, Senate Office 
Building, at 10:15 a.m., Senator Herbert H. Lehman (chairman of 
the subcommittee) presiding. 

Present: Senator Lehman. 

Also present: Senator Capehart. 

Also present : Robert A. Wallace, staff director of the committee. 

Senator Lenman. The hearing will come to order. Mr. Robert R. 
Young is the first witness. 

Mr. Younc. Good morning. 

Senator Leaman. Mr. Young, will you raise your right hand? Do 
you swear that the testimony you are about to give will be the truth, 
the whole truth, and nothing but the truth, so help you God? 


TESTIMONY OF ROBERT R. YOUNG 


Mr. Youne. I do, so help me God. 

Senator Lenman. Will you be seated, Mr. Young. Mr. Young, I 
believe you have a statement. You may proceed in the manner that 
seems most desirable to you. Yuu may either read the statement or 
talk extemporaneously or from notes, whichever you wish to do. 

Mr. Youne. Well, sir, if I may, I would like to read the statement 
and in perhaps 1 or 2 places interpolate. 

Senator Lenman. That is entirely satisfactory. 

Mr. Youne. Gentlemen, I consider it an obligation as well as a 
privilege to appear before your committee today in response to its 
invitation, and to speak as fully and frankly as I know you would 
have me do. 

In your study of proxy contests you have a golden opportunity to 
sweep away the smokescreen of superficialities and the face-saving 
froth thrown up by some of the contestants and to pry into the core 
of the matter—at least in the New York Central case. You need only 
look here to find the devices by which a small group of men have 
assumed control of many of our great corporations, in many ¢ases 
without any substantial ownership of their stock, and through their 
interlockings with each other to dominate the corporate, if not the 
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political, life of the Nation. Some way must be found to diffuse this 
power before it becomes absolute. 

In the 175 years of our country’s history your legislation and the 
opinions of our courts have been constantly broadening the political 
franchise. Color, race, sex, creed, and the pocketbook are no longer 
prerequisities to the exercise of the voter’s franchise. 

In comparison with today’s political democracy, there are condi- 
tions surrounding our corporate franchise which are antediluvian. 
If your boss has no right to know how you vote in a political election, 
how much less has he in a corporate election? The history of the New 
York Central proxy fight dramatically pointed up many of such 
deficiencies in our laws. 

It is fitting that Congress should interest itself in proxy fights so 
that elections may be as democratic for corporate ownership as they 
are for government. Basically, the purpose of the corporate election 
is to preserve the rights of ownership just as the popular election is 
to preserve the rights of citizenship. 

As corporations grow in size, and as original family holdings of 
stock are dispersed, the importance of doing everything possible to 
preserve the influence of the new and smaller owners increases. Can 
efficiency and competition in business long exist without the incentive 
and stimulus of ownership? We have only to turn to Russia and other 
socialistic failures for the answer. 

Should ownership cease to be the prime qualification for director- 
ship in our great publicly owned corporations, we have two main 
choices: (1) Selection by the State, or (2) the self-preservation of 
existing directors. 

Neither of these is acceptable, although of the two, the self-perpetu- 
ation of existing boards, so long as they did not combine in action, 
would be less to be feared than State management, American busi- 
ness contains many boards devoid of any meaningful ownership which 
have perpetuated themselves for long periods. That they are gen- 
erally less competitive than companies where the directors’ owner- 
ship is large cannot be doubted; and, if there were not annual share- 
holder meetings at which sharp questions can be asked, their man- 
agement most certainly ane not have done as well as they have 

one. 

So, let us preserve and nurture the right of the stockholder to inter- 
vene in good faith however puny his threat may sometimes be; other- 
wise, the time will surely come when someone will exploit shareholder 
dissatisfaction by successfully demanding that some Government 
agency name the members of these nonowning boards. 

Undesirable as are nonowning boards of themselves, it is when they 
interlock or combine in joint action that they become such a menace 
to our competitive economy and political integrity. Over the genera- 
tions, the men that rule some of the most important of these non- 
. owning boards have not only combined in joint action but have shown 
» a high degree of ability to avoid the laws designed to check them. 

When the Government’s Investment Banking case against Morgan, 
Stanley & Co., Kuhn-Loeb & Co., et al., came to trial in 1948, it was 
assigned by a Federal judge who sits on the Equitable Life board 
to another Federal judge who has one son in the Morgan law firm 
and another son in the Kuhn-Loeb law firm. The canons of judicial 
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ethics adopted by the American Bar Association provide that a judge 
may not be the director of a lending institution. They also provi 
that a judge should not sit when a close relative is either a litigant 
or a counsel for a litigant. : 

When the question of conflict was raised by the judge himself at 
the pretrial hearing, although the Government’s counsel demurred 
at what he was up against, stating that it was a matter for the judge’s 
conscience, nevertheless, he raised no objection to the judge’s sitting on 
the case. We do not know who was responsible for this magnanimoys 
decision, but we do know that the head of the Antitrust Division, who 
certainly should have interested himself in all matters pertaining to 
one of the most important cases ever to come before his Division, 
shortly thereafter went back to work for one of the law firms which 
was defending the banks, leaving his assistants and Government wit- 
nesses to take the rap in court. 

When important changes occurred in the personnel of the SEC fol- 
lowing the 1952 elections, was it accident that Ralph E. Demmler, the 
new Chairman, and Robert A. McDowell, the new Director of the 
Division of Corporate Regulation, came from banking law firms and 
that two of the first proposals of modifications of the Commission’s 
important rules relating to competitive bidding and full disclosure 
in proxies were favorable to bankers? These conflicts which put our 
corporate and economic democracy in reverse, I regret to say, are far 
too common. 

Senator Lenman. May I interrupt you there? 

Mr. Youne. Yes, sir. 

Senator Lenman. I understand, in other words, that you feel that 
all these various boards—the SEC, the Interstate Commerce Commis- 
sion, the Tariff Commission—should have a substantial membership 
representing the public rather than representing special interests. 

Mr. Youna. I do indeed, sir. ° 

Senator Lenman. That is a point I raised yesterday in connection 
with a hearing we had over nomination of a man proposed for mem- 
bership in the SEC. Thank you very much. ' 

Mr. Youne. I think you were very correct, sir. 

Since 1937, for 17 years, long prior to the Central proxy fight, I 
have been clashing with this powerful coalition of eastern financial 
and railroad interests in such matters as— ' 


(1) Competitive bidding for railroad securities; 

(2) The reorganization of the Missouri Pacific Railroad and 
rehabilitation of the Nickel Plate and Pere Marquette; 

(3) The renovation of the pullman sleeping car fleet ; 

(4) Oey, 3 passenger service to the west coast without chang- 
ing cars at Chicago; and i 

ts) New revels ener equipment. 

0 


In all of these instances I found a strange and surprising nine 
of opposition by these eastern financial and railroad interests to ini- 
portant principles which I am sure were in the interest. of share- 
holders and the public. Most are matters of public record. The 
records on competitive bidding, railroad reorganization, and the Pull- 
man case are as complete as they are mreeiina of corporate collusion 
against the public interest. It is indeed shocking that while no two 
railroads can get together on such constructive things as through 
service at Chicago, mechanical refrigeration, or sealed bearings, 131 
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of them can be brought into unanimous agreement to serve the bankers | 
at the expense of their own railroad shareholders. 

However much this invisible corporate combination of power is 7 
denied, and despite the difficulty of putting your finger on it, the 7 
public nevertheless pee in the recognition of its existence. [ 7 
think the proof of this is the tremendous public interest evoked by 
these proxy fights. I assure you that what I am about to tell you 
is a tribute to the insight of the man in the street, not to myself. 
When I arrived at Pennsylvania Station in New York, after announc- 
ing that I did not propose to lie down in the face of the attack made 
upon me by this power through its New York Central flank, I was 
met, not by my assistant, as I had expected, but, on the authority of 
the amazed station master, by the greatest array of reporters and 

»hotographers that had ever gathered in Penn Station to greet anyone, 
hurchill or Sally Rand not excepted. 

Here was the New York Central, America’s second largest railroad, 
dominated by four personalities, all bankers, owning among them 
only 450 shares of Central stock, less than $2,500 worth apiece. 
Through their subordinates and fellow bank directors, as you see 
from this chart over on my left, they interlocked with the directorates 
of 14 other railroads, including Central’s most powerful competitors, 
and with 56 other mammoth corporations having assets of more than 
$107 billions. 

Senator Carenartr. What salary did these New York Central direc- 
tors receive ? 

Mr. Youne. I would guess anywhere from $40,000 to $125,000 a 

year. 
: Senator Carenart. Is that what the members of the present board 
receive ? 

Mr. Youne. Oh, you mean from the Central. 

Senator Carenart. What salary did the directors of the New York 
Central receive? 

Mr. Youne. They received, sir, simply director’s fees of about $2,500 
a year, would be my guess. 

Senator Carenart. That is all they received ? 

Mr. Youne. Yes, sir. Except, of course, Mr. White. 

Senator Careuart. They are receiving the same amount today, the 
directors ? 

Mr. Youne. Our directors? 

Senator Carenart. Yes, sir. 

Mr. Youne. Our directors are working for a dollar a year, sir. 

Senator Carenart. The others received about $2,500? 

Mr. Youne. They are not even receiving that. We waived direc- 
tors’ fees at our first meeting. That was the first action of the board. 
And I am working for a dollar a year, and I haven’t gotten the dollar 
yet. 
Senator Carenarr. You get no compensation whatsoever from the 
New York Central? 

Mr. Youne. None whatever. 

Senator Carenarr. And the directors get none? 

Mr. Youne. Not a dollar. 

Senator Carznart. But the old directors got $2,500 a year; is that 
correct ? 
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Mr. Youne. Yes, sir. Mr. White, of course, was well paid, and he 
should have been. 

Senator Capenart. Is that good policy, for the directors to receive 
no compensation ? 

Mr. Youne. It is when the corporation is losing money, yes, sir, 
and when they are owners, yes, sir; that is good policy. I think when 
a corporation is losing money, that the owners should not even 

Senator Carrnart. If the corporation was making money, would 
you say then it would be good policy to pay them ? 

Mr. Youne. I would say that now that we have the New York 
Central on a $2 dividend basis, I would like to pay my directors fees. 
I think directors should be feed, if that is the question. 

Senator Carrnarrt. Well, I was just wondering what their com- 
pensation was. I did not know and I just wondered. 

Mr. Youne. Yes, sir. 

Senator CaprHart. You say the old directors got about $2,500 and 
the present directors are — nothing. 

Mr. Youne. May I ask my assistant here to tell me just what the 
old directors did get? That is $150 a meeting. 

Senator Carruart. The old directors. 

Mr. Youne. Yes, sir. 

Every one of these directors interlocking between banks and cor- 
porations inevitably found himself in many conflicts of business inter- 
est with each of his associates just as he was with each of his depos- 
itors. If you looked America over to find a director with a greater 
number of conflicts of interest, you could not have found him except 
in another such bank, as, for example, the Guaranty Trust ©o., which 
interlocks with the most powerful railroads in America, including. 
the Railway Express Co., which has been a losing business for years; 
and the Guaranty Trust Co. has most of the deposits of the American. 
Express Co. in it, and it interlocks with the railroads that put the 
deposits in the Guaranty Trust Co. 

f these bankers did not find countless ways to use these outside con- 
nections for the benefit of their banks and their clients, how could the 
banks’ clients and shareholders have spared them from their desks? 
Certainly I can find no time for outside directorships. 

So in the case of the New York Central proxy fight we had to con- 
tend not only against its great resources, but in varying degrees 
against the officers and eaipbotiies of $107 billion of associated prop- 
erties. Indeed, we had to contend against the subtle influence of all 
those large American corporations which for their own quite human 
reasons sought to discourage revolts by stockholders. 

It is easier to praise than todamn. You should know that we could 
not have won against these overwhelming odds but for Alleghany’s 
17 years’ history of constructively fighting for the rights of railroad 
investors, something the New York Central shareholders were able to 
see and to understand. 

This is what I would recommend to Congress if it is your purpose 
to encourage ownership and emancipate managements, thus renewing 
competitive enterprise: 

(1) Enforcement of secrecy for shareholders, but of truth and-full 
disclosure for contestants, in proxy fights. 


60650—56—pt. 310 
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A secret ballot creates difficult mechanical and procedural problems, 
but a solution must be found if in hotly conteste —— we are 
to get the uninfluenced vote of those who may be subordinate to either 
contestants or partisans. 

The SEC is charged with enforcing the concept of the whole truth 
in the distribution of securities and in the preparation of financial] 
statements. They have done a good job at this, but why should they 
stop with only half-truths when they come to proxy fights? 

Proxy fights afford those with concealed motives a broad temptation 
to deal in slander, distortions, and material omissions. Oral or writ- 
ten statements during proxy contests deserve the closest scrutiny and 
the most expeditious and impartial regulation, because when cleared 
by the SEC they imply an authenticity which they do not always have. 
Redress by lawsuit or by retraction, or even answer in kind, comes far 
too late since time is of the essence in these struggles. 

1 suppose that every advocate in a proxy fight feels that the SEC 
operates under a double standard: a lax one for his opponent and a 
strict one for him. In our own case, I would like you to be the judge. 
We will let you see the records which speak for themselves. 

This I do know. This is an area of such sanctity that the policing 
authority must be above all suspicion. It is more integrity we need 
here, not additional power from Congress. 

(2) Strictly limit the use of corporate employees and patronage 
by the “ins” in proxy fights. Also, limit the use for this purpose by 
the corporation’s directors of its funds above a certain prescribed 
sum fixed in relation to past normal experience, until approved by 
stockholders. 

The expenses of the “outs” are automatically policed by the fact 
that they must be defrayed by themselves until approved by the share- 
holders. 

By the use of and intimidation of employees the ins have an 
almost insurmountable advantage over the outs. First, employee- 
shareholders must almost of necessity vote for the ins unless their 
ballot can be made secret; and many Central shareholders who were 
employees of corporations friendly to the management also voted for 
them through fear. Employee or nonemployee shareholders are far 
more inclined to welcome the call of a corporation officer or employee 
in person or by conn than he is that of a paid solicitor, and to 
believe him after he has heard him. The New York Central mobilized 
its employees all over America, on passes and expense accounts, and 
was able to personally interview every shareholder, even down to one 
share, while we, the outs, could afford to personally contact only the 
much smaller number of holders of 100 and above. Further- 
more, such employee solicitors are far less susceptible to effective 
discipline by the SEC with regard to misleading statements than are 
professional proxy solicitors. 

Inevitably in these circumstances we lost the so-called popular vote 
of small registered holders and it was only in brokers’ holdings, where 
the ballot was secret, that we enjoyed a veritable landslide. 

(3) Prohibit the intervention of other corporations, their directors, 
officers, or employees in proxy fights. 

Several great insurance companies, h their financial vice 
presidents, two of whom also served on the boards of directors of 
railroads competing with Central, filed petitions alongside the old 
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Central management in its frantic but unavailing appeal for Inter- 
state Commerce Commission help against us, all to the accompaniment 
of wide publicity damaging to our cause. 

Let me interpolate there and draw your attention to the effrontery 
of that action, of these 2 insurance companies who had named the 
boards of directors to 17 railroad reorganizations and the directors 
of those companies interlocked with many railroads, and interlocked 
with these corporations which interlock with all the railroads—and 
those gentlemen had the effrontery to come down to the Commission 
and demand that we be found in violation of the Clayton Act be- 
cause I once knew Mr. Eaton and had once owned some stock in the 
C. & O. Imagine the effrontery of it. And compare that with the 
fact that a Mellon bank president sat on the Central board when Mr. 
Mellon himself sat on the Pennsylvania board with another president 
whom he controlled, of the Pittsburgh Plate Glass Co. There were 
the two biggest railroads in America which closely interlocked in di- 
rect violation of the spirit of the Clayton Act. And those gentlemen 
had the crust to come down before the Commission and say because I 
once owned stock in C. & O. and still knew Mr. Eaton, that I was in 
violation of the Clayton Act. 

Senator Lenman. Will you give us the names of those two insur- 
ance companies. 

Mr. Youna. The Metropolitan Life and the John Hancock. And 
I would like to say this, sir: I see in the morning press that Senator 
Morse wondered about the White House intervention in the Central 
proxy fight. I would like to say this—that I had the pleasure of 
dining at the White House during the proxy fight, me President 
Eisenhower was so determined to maintain neutrality, that he asked 
Mr. Vanderbilt to dine there first. And I discussed the New York 
Central proxy fight with members of the White House staff, and they 
said that the strictest orders had come down from Mr. Eisenhower to 
maintain the strictest neutrality in the proxy fight. 

Senator Lenman. You may be queried on that subject a little later 
in the session. 

Mr. Youne. And I would like to say this, sir—that the Interstate 
Commerce Commission did investigate. The appearance was created 
here yesterday that it did not investigate. I tell you it did. It came 
out and went through my records, it carefully went through the rec- 
ords of the C. & O. They did investigate, and they found us abso- 
lutely clean. And the only dissenting vote on the ICC against the 
unanimous decision of the other 10 was by a man who right then was 
already employed by outside interests, even though he was still sitti 
and working with the Commission and rendering opinions. - So if 
there was any influence on the ICC, I can assure you that it was cer- 
tainly the other way. 

Senator Lenman. You may proceed. 

Mr. Younes. Two of the four great commercial banks represented on 
the Central board, and the investment banker most closely related to 
one of them—Morgan, Stanley & Co.—ran costly partisan advertise- 
ments on the side of the old bank-controlled board. Their officers, em- 
ployees, and correspondents were certainly active apninet us in many 


most damaging ways, as were those of many banks not so directly 
connected. 
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Senator Carenarr. Mr. Chairman, I would like to ask one question 
there. You say that Morgan, Stanley & Co. ran costly paid advertise- 
ments. Does the SEC require they be cleared with them? 

Mr. Youne. It should, sir. As a matter of fact, it should have gone 
further and required that they keep their noses out of other people’s 
business. 

Senator Carrmarr. Were they cleared, do you know? 

Mr. Younes. I do not know whether they were or not, sir, but they 
should have been. 

Senator Carpuart. In other words, the SEC requires that all adver- 
tisements such as those shall be filed with them in proxy fights. 

Mr. Youne. They certainly required that of ours. 

Senator CareHart. This is the first time we have had any testi- 
mony that outside firms ran ads in a proxy fight. I am just wonder- 
ing, does the law or the rules and regulations of SEC require that 
that sort of thing be cleared with them? I don’t know. 

Mr. Youne. Perhaps Mr. Feldman there can tell us. 

Senator CareHart. Does it? 

Mr. Fretpman. Yes, it does. 

Senator CapeHart. It does require the SEC require they be cleared. 
In these instances, these he was talking about, they were cleared ? 

Mr. Fevrpman. That is right. 

Senator Capenart. I see. 

Mr. Youne. I think in this instance they should also have been 
asked to make clear to the public that the “ie were being paid by the: 
bank’s shareholders, who had no interest in the proxy fight. And I 
have often wondered why the bank’s shareholders perhaps did not 
ask those directors to reimburse the corporations for that cost.. 

Senator Caremarr. You don’t have a copy of those ads with you, 
do you sir? 

Mr. Youne. Yes, sir; here is a full page ad of Morgan, Stanley & Co. 
Here is a smaller ad of the J. P. Morgan & Co. And here is an ad 
of the First National Bank. 

Senator LenmMan. We will make those part of the record. 

(The advertisements referred to follow :) 


{New York Herald Tribune, March 9, 1954] 
Morean, Stanitey Says: “Ler’s Loox at THE ReEcorp”’ 


Last week Robert R. Young, chairman of Alleghany Corp., signed a full-page ad- 
vertisement regarding competitive bidding for securities. Mr. Young tried to 
make much of this subject in sworn testimony before Judge Harold R. Medina in 
December 1951. Mr. Young testified for 9 days in an antitrust suit against us 
and 16 other investment banking firms. 

After a trial lasting 244 years, Judge Medina found there was nothing at all 
to any of the charges and dismissed the case. His opinion handed down last 
October is a matter of public record. 


WHAT DID JUDGE MEDINA SAY ABOUT MR, YOUNG? 


Judge Medina’s opinion has this to say: 

Mr. Young conducted “a campaign of misrepresentation and pressure, political 
and otherwise,” for the adoption of compulsory competitive bidding. 

In this “campaign of misrepresentation” he “put the heat on” Government 
officials and others. 

In this “campaign of misrepresentation” he made “misstatements of fact.” 

In this “campaign of misrepresentation” he “threatened stockholders suits.” 

Mr. Young’s “campaign of misrepresentation” was motivated by “revenge for 
real or fancied wrongs” and he engaged in “public * * * vituperation.” 
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Mr. Young’s Alleghany Corp. says: “The key to the problem was banker con- 
trol.” 

Judge Medina found: 

«“* * * domination and control of issuers by investment bankers” is a myth 
and “should, perhaps, be given a decent burial ‘and quietly laid to rest.” 

“This record has not revealed a single issuer [of securities} which can fairly 
be said to be the ‘eaptive’ of any or all of any combination of these 17 defendant 
firms.” 

Mr. Young’s Alleghany Corp. brags about “Alleghany’s long campaign” for com- 
pulsory competitive bidding. 

But Mr. Young’s Alleghany Corp. neglects to mention Judge Medina’s finding 
that the “long campaign” was “a campaign of misrepresentation and pressure,” 
with “misstatements of fact” during the course of which the “old misrepresenta- 
tions were renewed.” 

Mr. Young’s Alleghany Corp. boasts of its part in the Interstate Commerce 
Commission decision of 1944 requiring competitive bidding for railroad bonds. 

But Mr. Young’s Alleghany Corp. neglects to mention that the decision found 
no banker domination of railroads. 

Here is what that decision says: 

“No evidence of banker domination of the railroads has been shown in this 
proceeding. The record indicates that railroads have given, and continue to 
give, the bulk of their business to the two firms [Morgan Stanley and Kuhn, 
Loeb] beeause of the quality of service rendered and because the railroads have 
seen no reason to make a change. * * * There.is indication of considerable 
competition among investment bankers in railroad financing teday.” 


FREEDOM OR COMPULSION, MR. YOUNG? 


Was Judge Medina referring to Mr. Young and his Alleghany Corp. when he 
said: 

“After all, the issuers could always use public sealed bidding as a means of 
raising the capital they needed, and perhaps they knew their business better 
than those who had an ax to grind.” 

We do not believe in compulsory competitive bidding for corporate securities, 


We have always believed, and still believe, that corporate managements should 
have freedom to choose in each individual case the most appropriate method of 
raising capital, whether by negotiated underwriting, by private placement, bv 
competitive bidding, or otherwise.—MorcGan Stantey & Co. 


{Detroit Free Press, April 20, 19541 
A Letrer To Ropert R. Youne 


J.P. Morcan & Co., Inc., 
New York, Aprit 17, 1954. 
Ropurr R. Youne, Esq., 
Chrysler Building, New York, N. Y. 


My Dear Mr. Younec: In your efforts to take over the New York Central Rail- 
read you repeat and repeat in various words that the New York Central is 
dominated by J. P. Morgan & Co. Let me say to you as simply as I can that 
what you say is not so. You are wrong and I have a deep suspicion that you 
know it. You think, ne doubt, that it is good propaganda in seeking stock- 
holders’ votes. There, too, I think you are wrong. 

In the letter accompanying your proxy statement recently issued, you quote 
from a letter by Senator Langer, chairman of the Judiciary Committee of the 
United States Senate. You or someone must have misled the distinguished Sena- 
tor from North Dakota. Fortunately, he has now started an investigation and 
I have received a request that we produce certain information before his com- 
mittee. We are happy to do this and welcome the opportunity to demonstrate 
once again that the theory of Morgan banker domination is a fantasy and a 
myth. For years we have answered this charge and have done so successfully 
before every congressional committee that has concerned itself with the subject. 
You may be sure that once again we shall refute this charge. , 

Our bank is a commercial bank, engaged in daily competiton with other com- 
mercial banks. We own no stock of the New York Central; we are not allowed 
tc by law. We are proud that the New York Central is a valued and highly 
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respected client of ours as it is of many banks throughout the territory it serves. 
George Whitney, chairman of our board, is one of 15 directors of the New York 
Central. I hope and believe that he has contributed to the deliberations and 
decisions of the board. If he did not do so, he would be a useless director. All 
the directors are honorable men of recognized achievement. Mr. White, its 
president, by all informed opinion is a proven expert in railroad operations. He 
is not a public-relations artist. He is the product of hard work and devotion 
to his job rather than to self-aggrandizement. His achievements in running 
the New York Central speak out with conviction for themselves. 

Again, Mr. Young, our bank does not dominate the New York Central either 
alone or in conjunction with others. Whether the stockholders want you to 
dominate it, is for them to decide. 

In view of the publicity that you have given your views and your misstatements 
of fact about us, I am publishing this letter in the press. 

Sincerely yours, 
Henry C. ALEXANDER, 
President, J. P. Morgan & Oo., Ino. 


[New York Journal of Commerce (circulation, 51,395). April 28, 1954; New York Times 
(cireulation, 565,481; Sunday, 1,109,491), April 28, 1954}; 


THE First NATIONAL BANK OF THE City oF New York, 


New York, N. Y., April 27, 1954. 
Mr. Rosert R, Youne, 


Chrysler Building, New York, N. Y. 


Dear Mr. Youne: In your material soliciting proxies of the New York Central 
stockholders you say, or imply, that the First National Bank in its relations 
with the railroad seeks special favors and substantial benefits and has acted 
in its own selfish interest against the best interests of the railroad. 

As president of the First National Bank, I believe I owe it to our stockholders 
and customers and to the general public not to let pass unchallenged this attempt 
on your part by innuendo to impugn the motives of this bank in its relations 
with the New York Central Railroad. 

The New York Central Railroad has been a depositor here for 46 years. We 
have no need to defend whatever business we have received from the road. It 
has been well earned, and we have every reason to be proud of our record of 
performance over the years. - Indeed, it is fair to say that the substantial loans 
which we and other banks carried for it in the early thirties enabled the New 
York Central to survive that difficult period. 

In conducting our banking business, in which we hope and expect to make 
reasonable profits, we seek no special favors, nor is our judgment as to the 
acceptability of business influenced by the offer of special favors. This, of 
course, you know to be true from your own experience. 

In the handling of business introduced to us by you, we have performed con- 
structive banking services for certain of your corporate interests. We have, 
on the other hand, declined business proposed by you, despite the fact that the 
proposals carried assurances of substantial deposits from other companies under 
your control. You will recall that you have given written testimony of high 
praise for services rendered here in connection with matters in which you are 
importantly interested. 

It is difficult for us to believe that those associated with you can give support 
to the attempt on your part to revive the threadbare demagogic charges of 
banker domination and banker wickedness. 

Especially is it difficult to believe that they subscribe to the “warning” at the 
conclusion of your proxy material. You imply that any banker, lawyer, shipper, 
supplier, or other person who, in the proper exercise of his personal judgment, 
demonstrates his confidence in the recognized excellent management of the New 
York Central under President William White by helping to obtain proxies for 
the present board is to be suspected of ulterior motives. Surely even you 
— that. 

ours very truly, 
ALEXANDER C. NaaGie, President. 


Mr. Youne. The head of the Association of American Railroads, 


the spokesman for 131 railroads, publicly sided with the “ins” in the 
Central fight. 
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A vigorous program was proposed to divert traffic from other rail- 
roads to improve Central’s showing during the proxy fight. No less 
than 32 large shipping companies, many of whom were also suppliers, 
allowed Central to use their letterheads and commendations in public 
advertisements. It is by no means insignificant that when these 32 
letters were reproduced in Central’s proxy material, the dates on all 
of them had been removed with SEC approval. 

I would like to interpolate to say we looked for those in the files of 
the New York Central since I last came down here, and we cannot find 
them. 

A vice president of 1 of the 4 banks represented on Central’s board, 
who was also chairman of the executive committee of Central’s com- 
petitor, the Erie—now, look at that interlocking again. That man 
Sturges, who served on the executive committee of the Erie—and you 
have a long record over in the ICC where he tried to throw the Erie’s 
banking business to Morgan Stanley & Co., against the interests of his 
own shareholders—that man has served as chairman of the executive 
committee of the Erie, and whose president served on the Central 
board, had given up full time to go into the proxy fight. And he was 
the man who was complaining about me violating the Clayton Act, and 
the ICC had just cleared me after a full investigation. And they car- 
ried that issue through the courts for weeks and months, and it is still 
being argued by someone down here now. 

And those men, at least that were behind most of those cases, are 
men that interlock all over the lot in violation of the Clayton Act. 
The crust and effrontery of them is outrageous. 

To repeat, a vice president of 1 of the 4 banks represented on Cen- 
tral’s board, who was also chairman of the executive committee of 
Central’s competitor, the Erie, took leave of absence from his bank 
to give the Central full-time assistance in its fight to prevent our vic- 
tory which he publicly declared would be a “national calamity.” The 
Central has since cut the cost of transportation $70 million in 10 
months. Was that the “national calamity” he foresaw ? 

This same overenergetic banker attempted by long-distance tele- 
phone ‘o high pressure Mr. Perlman into scorning our offer of the 
Central presidency and to rush his refusal into print so that our proxy 
solicitation might suffer accordingly. 

The full extent of the cooperation of bankers, insurance companies, 
corporations, fiduciaries, and law firms across the country with the 
Central management can never be known without your help, but that 
it was great we had many indications. Not the least of these harmful 
interlockings led into powerful publishing organizations which as 
partisans grossly ab the coo high standards of the press; and 
even, as we have said, into that agency of the Government entrusted 
with the sacred duty of policing proxy fights. The Central juggled its 
accounting practices during the pro ht with obviously improper 
motives and without objection from the SEC. 

That the bankers finally lost in spite of all their unfair ponents 
only proves the gross untenability of their heedless and. reckless 
usurpation of the prerogatives of the board without being willing to 
risk more than a week’s salary in Central’s stock. 

(4) Police all Federal administrative agencies so as to remove the 
present temptation to flit back and forth between one’s law firm and 
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Washington with the prime purpose of aggrandizing one’s past or 
future partners. 

If the judiciary is too sacred to submit to the political pressures of 
reappointment and frequent shuffling of aggressive personalities be- 
tween business and the bench, why are our equally, if not more, 
important administrative agencies not also freed from big business as 
well as political influences. Your restrictions on accepting conflicti 
employment in Government or business should be tightened and shoul 
operate both ways so as to reach those who enter as well as those who 
leave Government, and these restrictions should be broad enough to 
cover such a person’s partners or business associates. Only able 

oung men of unquestioned integrity with an eye to no past or future 
Ceatineen or legal ties should be appointed to these agencies. They 
should be well paid and promoted from within. Since they are an arm 
of Congress, they should be placed under the clearest declaration of 
national policy and Congress should see that their duties are carried 
out diligently, expeditiously, and impartially. 

Senator Carenart. Mr. Chairman, may I ask a question. Will you 
turn back to page 12, item (4). I do not believe it is quite clear what 
you mean. 

Mr. Youne. I mean by that, sir, that Mr. Knudson, who was retir- 
ing from the ICC, and had already accepted outside employment in a 
law firm, should not have sat on the application of these insurance 
companies to the ICC to have us investigated. And I also mean by 
that that Mr. Demmler, who came into the SEC from a Pittsburgh law 
firm which represents the Mellons and represented a we mer figure 
in this Central proxy fight, and also represented the bankers who are 
interested in killing off the competitive bidding rule—I don’t think 
that he should even sit on the question of the competitive bidding rule. 
I think he should disqualify himself. But what did he do—he came 
down and not only sat on it, but proposed the rule be undermined. 
And I just say that that is bad. e can never have good government 
if we allow that kind of thing to continue. 

Senator Caprenart. Well, are you questioning the system or the 
men that do it? 

Mr. Youne. Well, sir, I would say that I am questioning both. I 
would say there is an old law that no one knows better than a lawyer, 
and that is you cannot serve two masters. And I say that our ad- 
ministrative bodies, which sometimes make law more important than 
our judges make it—I say that they should not ever put themselves in 
the position of seeking positions in law firms that are. down here 
every day, arguing before these commissions. I just say that we can- 
not have that flitting back and forth and still have justice. I have 
encountered it many times in these 17 years, and frankly, as a citizen, 
T do not think I have gotten a fair break from my Government. And 
if I feel that way, there must be other citizens who feel that way, and 
that is bad. 

Senator Capenart. Well, I think it is more human nature than it is 
anything else. 

Mr. Youne. No, sir; I think that there are certain people who ob- 
viously have too many conflicts. How can an employee of one of these 
big Wall Street law firms come down here with the idea of going back 
a few months later—how can he possibly be judicial on these questions? 
I say it is asking too much of human frailties. 
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Senator Capenart. Well, is it not maybe as easy to get them out 
after they get in as it is before they get in! 

Mr. Youne. Well, it can operate—— 

Senator CapeHart. That is why I asked the question—is it the 
system or the individual ¢ 

“Mr. Youne. I say it is both. I say that no one would lend himself 
to that system whose integrity was high. At least he would disqualify 
himself the minute he lent himself to it and he found himself sitting 
on a case where his partners had a great deal at stake, particularly 
when he intended to go back to the law firm in a few months. 

Senator Caprnart. Well, I get what you mean. What you are 
bringing out here is the men that sit on these administrative boards, 
you feel that too often they are partisan in their decisions. 

Mr. Youn. I feel it strongly, sir. I have encountered that many 
times. 

Senator CareHart. My question was, is it the system or the indi- 
viduals themselves ? 

Mr. Youne. I go back and repeat, sir, it is both. They are both 
wrong. You cannot cure human nature. I mean we have been trying 
to do that for 

Senator CareHartr. You admit it is possible to get to them after 
they are in, maybe it is easier than it was before they came in. I mean 
by that it is possible to get to influence an administrative official after 
he becomes an administrative official, in your line of thinking. 

Mr. Youne. I would say that an administrative official in these 
important organizations should be a career man. He should not 
have an eye to a future in some law firm or some business corpora- 
tion. And the minute they do, you are going to get decisions that 
are not in the public interest. It is inevitable. After all, you do not 
put your 6-year-old child in charge of your candy. 

Senator Capenart. Well, you are talking about a problem that is 
hard to handle in Government, because it is awfully hard in Govern- 
ment to get people to serve. If you are looking for experience, of 
course, it is hard to get people with experience that have not had 
connections; I mean by that that they have done business with some- 
body. But it is a problem that ought to be constantly watched 
and looked after. 

Mr. Youne. Well, sir, I have gone so far as to say that a Senator, 
after serving a substantial term in the Senate, should be pensioned 
for the rest of his life, and should be honored and respected, and 
should be well paid while he is here. And I feel that very strongly. 
I think that you gentlemen should be given long terms in office, and 
when you have served your country aid served it well, you should be 
forever removed from the temptation of ever making a future business 
connection. 

Senator Carruart. I suppose we will not quarrel with that, will] 
we, Senator. Anything you want to do for us, we would appreciate it. 

Mr. Youna. I think the Senate has been far too modest in its owr 


pay. 

Senator Lexuman. Mr. Young, I was very much interested in your 
statement about the fact that lawyers and people from business life 
are frequently appointed as representatives of special interests. I 
say I was very much interested in that, because that is an evil against 
which I have been fighting the last several years. I think if you 
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analyze the appointments to these administrative boards, which have 
quasi-judicial functions, you will find that virtually every man and 
woman who has been appointed comes from a specific line of work and 
has had almost exclusive experience in that line of work. You talk 
about lawyers. But we have had many instances where men were 
appointed to some of these boards, which I again emphasize have 
quasi-judicial functions, with the understanding that they can return 
to their companies at the expiration of their term of service. I 
brought that matter up again yesterday, when we were considering a 
man. 

Of course, the President is the fountainhead from which appoint- 
ments come, and since it is apparent that you have an entree to the 
White House, I wish you would strongly stress your views to him and 
ask that the public be represented on these boards rather than special 
interests. I think it might be very effective—much more effective 
than if I make the suggestion. 

Mr. Youne. Well, sir, I think you are right, and I believe that 
President Eisenhower would agree with you. 

Senator Lenman. All right. I’m counting on you, Mr. Young. 

Senator Caprnart. Is this a situation that is any different today 
than it was 10 years ago or 20 or 30 or 40? 

Mr. Youna. I would say generally that I have found this situation 
to exist in both administrations. 

Senator Lenman. Well, I do not approve of it in any administra- 
tion. It is bad government. 

Mr. Youne. I agree with you, Senator, and I am very proud of 
you, sir, that you are from New York State and feel that way about 
it. I think you are performing a wonderful service. 

Senator Carenart. I do not think there is any question but what 
everybody feels the same way about it. I think the problem that a 
President or a governor has, or an executive officer, where he must 
appoint literally hundreds and hundreds of people, is in finding some- 
one that will accept the position, and then, secondly, finding someone 
that can afford to accept it, because the salaries are small, and thirdly, 
finding someone that has the ability and the background and the 
experience to deal with the situation to which they are appointed. 
It is not an easy thing. 

I think it has been a part of our governmental system for 165 years, 
since we have been a government, and I do not know that it is any 
different today than it was 50 years a any worse or any better. 
But it is a problem that I think every ident and every governor 
fights against. I do not think he particularly enjoys it, because it 
is an awfully hard job to find peo * to fill these positions. If you 
don’t think so, go out and try to fill a position even in business life. 
Say you have an opening for a big executive in a business and you 
start out to find somebody that you feel is qualified to handle it. It 
is not easy to find him, as you well know. 

Mr. Youne. I agree with that statement, too, sir, fully. It is most 
difficult. It is a most difficult problem. But it must be solved. 

Senator Carenart. I think we have got to continually watch it and 
work at it. It is a problem. There is no question about it. It 
always has been and always will be. I don’t know any way to solve 
it at the moment. 

Senator Lenman. You may proceed. 
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Mr. Youne. (5) Separate the trust function from the commercial 
banking function in our big banks. 

This is a far more important reform than your 1933 separation of 
the investment banking function from the commercial function. It 
goes without saying that no fiduciary should have two masters. How 
could you subject a trustee to more conflicts of business interest than 
by making him subordinate to a commercial banker? Why should 
a handful of bankers closely related by reciprocal deposits be given 
the power over the property of our estates and children into whose 
hands eventually most of our stock holdings pass? Is there any 
wonder that these proxies are voted to pattern and that managements 
everywhere today to this vote? 

My 1938 experience and my 1954 experience in proxy fights just 
shows that those trustees just vote down the line. 

The railroad reorganization scandals I have referred to could not 
have occurred but for the consistent breaches of trust by these bank 
trustees. 

Senator Carznart. Mr. Chairman, may I ask a question? You say 
separate the trust functions from the commercial banking functions 
in our big banks. You mean completely divorce the trust departments 
of these banks from the commercial banking ¢ 

Mr. Young. Yes, sir; they should not even have the same share- 
holders. The separation there should be just as distinct and for ex- 
actly the same reason you separated the investment companies, the 
National Security Co. and Chase Security Co. from their banks back 
in 1933. 

Senator Carenart. You are thinking in terms of even the smallest 
estate that is placed in trust with a bank to administer for the benefit 
of the widow and the children? You are thinking in terms of those 
kinds of trusts, too? 

Mr. Youne. That is really what I am talking about—as well as the 
larger corporate trusts, such as the Chase had in the C. & O. stock. 

enator Carpgenart. Are you thinking in terms of the investment 
trusts, both the open-end and closed-end ? 

Mr. Youne. Yes, sir. I am coming to those in my next section. 

Senator Capgnart. You think this is a bad practice because of their 
conflicting interests. 

Mr. Youne. I say that almost inevitably the wills are administered 
in the interests of the bank when it comes to that kind of an issue. 
Now, by that I don’t mean that generally speaking, the administration 
of these trusts is not honest. But all I am saying here is that when 
there comes a clash of interest between the widows and orphans with 
the commercial banker, the commercial banker finds a way of resolving 
it in the interests of the bank. And that again goes right back to hu- 
man nature and the laws that were discovered at the beginning of his- 
tory, that no man can serve two masters. And it is basic and funda- 
mental, and it should not be, and it creates difficulties in smaller towns 
and cities, but the evil doesn’t exist there—it is in a place like the Guar- 
anty Trust Co., where the head of Morgan called me in and said, “If 
you do not cooperate with me; Mr. Young, your plans will fail.” And 
he, the head of Morgan, sat on the Guaranty Trust board, and the 
Guaranty Trust Co. was my trustee, and I saw my plans fail. I saw 
the great Guaranty Trust Co. use its power and influence to injure m 
security holders, security holders that the Guaranty Trust Co. itself, 
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in 1929, had sold. They sold the Alleghany bonds. And in 1937 and 
1938 they ganged up with Morgan to squeeze those people out. And 
they were doing it not because of their trust fiduciary relationship, 
but they were doing it because of their commercial and investment 
banking interests. And that is a matter of sworn testimony and on 
record in the courts of New York. 

And what do you think my luck was when I brought that breach of 
trust suit—who do you think it came up before? Judge Manton. 

Senator Lenman. Judge who? 

Mr. Younec. Manton. 

Senator Lenman. Who is he? 

Mr. Youne. He was a Federal judge who served five years in prison 
for taking bribery, and John W. Davis, of the Morgan law firm, was 
his character witness. 

Senator Lenman. All right, Mr. Young. 

Mr. Youne. (6) Separate the investment banking and brokerage 
firms from their affiliated investment companies, investment. trusts, 
and mutual funds owned by the public but managed by these invest- 
ment bankers and brokers. 

Speaking generally, since the establishment of the SEC I find the 
ethics in Wall Street brokerage houses of the very highest. Their 
conduct in the New York Central contest was exemplary, but the 
conflict in interest of an investment banking firm or a brokerage firm 
with an investment company is so obvious that I am surprised that 
the Investment Company Act sanctions it, however meticulously these 
interrelations have been guarded. 

The moment we took control of Alleghany Corp. in 1987, I dissolved 
my stock exchange firm to eliminate the obvious temptation to churn 
Alleghany’s investments in order to create brokerage commissions 
for myself. How could the shareholders have been sure that a dual 


relationship would not unconsciously have influenced my judgment? 
If I had not operated over these 17 years under higher standards than 
those required by the SEC, I could personally have taken oo legally 


enormous commissions which I abstained from taking. But there is 
an even more important reason for divorcing these intimacies between 
brokers and investment companies. How can they reach an impartial 
decision in voting the proxies of the investments which they manage 
for a small fee when they are sensitive to the granting or withholding 
of brokerage commissions or investment banking commissions on a 
large scale? 

) Prohibit the interlocking of directors and officers of banks, in- 
vestment bankers, investment companies, insurance companies, mutual 
savings banks, pension funds, endowment funds, and foundations 
with or through other large co tions. 

The reasons here, like those above, are so obvious that one wonders 
why these interlockings have not long since been more effectively 
limited. Nor should Congress tolerate interlocking in the second 
degree that it has made unlawful in the first degree. To allow the 
banker to control the industrialist who controls the insurance com- 
pany or investment company will only encourage the spreading of 
the cancer. This corporate incest has now been further complicated 
by the fact that our surance companies, pension funds, and other 
fiduciaries are becoming the largest shareholders in the banks and 
trust companies. 
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Senator Lenman. May I ask you. Do you have any fear that the 
great growth in the security holdings by institutions, and by institu- 
tions 1 include, of course, insurance companies, commercial banks, 
savings banks, investment trusts, pension funds, may lead in time 
to serious interference, possibly even control of many of our large in- 
dustrial and railroad companies? 

Mr. Youne. It already has done so, sir, and it promises to get 
worse if it is allowed to continue, because constantly family-owned 
corporations are falling into, let us say, the public domain. Ford will 
soon be there. And Campbell Soup has just gotten into the public 
domain. As the great families who have founded great American 
institutions and made them grow, as the inheritance taxes and other 
factors operate, those corporations become prey to this group who 
make it their business to get control of these corporations, not in order 
that they can help the corporation, but in order that they can help 
themselves. And some of these corporations are getting far too 
powerful in themselves. 

Why should the Metropolitan Life, that would make anyone tremble 
with the power it why should the Metropolitan Life inter- 
lock all over the lot with about $107 billion or $200 billion or $300 
billion of assets as they do? It is wrong, sir, and it has got to be 
stopped or, as I a our whole economy, political as well as busi- 
ness, is going to fall within their power. And we can lose our free- 
dom to others than the Communists. 

Senator Leuman. Thank you. Will you continue. 

Mr. Youna. By following the above seven recommendations, Con- 
gress may not solve all of the problems pointed up by proxy fights, but 


it certainly will go a long way toward easing them, thereby diffusing 
a concentration of power which can become absolute. 
I again wish to thank you for giving me the opportunity of being 
heard here today. 
Senator Lenman. Without objection, I would like this chart, re- 
duced in size, of course, to be peg in the record. 
] 


(The chart referred to will be found on the following page.) 
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Senator Lenman. Have you any basis for that chart? 

Mr. Youne. We have a tabulation which give it in greater detail, 
sir, which I would be glad to give you. 

Senator Leman. Who made this tabulation ? 

Mr. Youne. 7 this tabulation was made by Cyrus Eaton, 
or by his people in Otis & Co. 

Senator Lenman. I see. 

Mr. Youne. As you know, he was one of the leaders in fighting 
for competitive bidding for railroad securities. 

Senator Lenman. Yes, I recall that. But it is a private tabulation. 

Mr. Youne. But from public records. 

Senator Leuman. Without objection, I would like to have this tab- 
ulation of interlocking officers and directors, four eastern banks and 
principal American corporations, placed in the record. 

(The tabulation referred to follows :) 
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Senator Lenman. Now, Mr. Young, there are a number of ques- 
tions I want to ask you. Can you advise us, for the record, of the 
names, the principal occupation, and the shareholdings of your slate 
of directors in the 1954 contest for election of the board of directors 
of the New York Central Railroad Co. ? 

Mr. Youn. It is in the proxy statement, sir, and I would be glad 
to read it if you like. 

Senator Lenman. Would you read that for the record, please, 
giving their principal occupations and their connections ? 

Mr. Youne. William P. Feely, Chicago, president, the Great Lakes 
Dredge & Dock Co., owning 100 shares. 

R. Walter Graham, M. D., Baltimore, Md., surgeon, and so forth, 
owning 41,800 shares. 

Senator Lenman. Is that his beneficial interest in the stock or is 
that representing some organization ? 

Mr. Younea. That is his personal ownership. 

Allan P. Kirby, Morristown, N. J., president of Alleghany Corp., 
100,000 shares. 

William H. Landers, Utica, N. Y., retired New York Central engi- 
neer, 80 shares. 

Frederick Lewisohn, New York, member of the New York Stock 
Exchange, 9,600 shares. 

Richard M. Moss, New York, chairman and president, Clinton 
Foods Co., 10,000 shares. 

Clint W. Murchison, Dallas, Tex., president, Delhi Oil Corp., 
400,000 shares. 

Eugene C. Pulliam, Indianapolis, publisher, 10,000 shares. 

Sid W. Richardson, Fort Worth, Tex., partner in Richardson & 
Bass Oil Co., 400,000 shares. 

Earl E. T. Smith, New York, member of New York Stock Ex- 
change, 12,000 shares. 

Daniel E. Taylor, Norfolk, Va., president, West Indian Fruit & 
Steamship Co., 3,000 shares, and his subsidiary company of which 
he was the principal owner, owned 29,000 shares. 

Orville Taylor, Chicago, attorney, 1,000 shares. 

Andrew Van Pelt, Philadelphia, director of Alleghany Corp., 
2,000 shares. 

Lila Bell Acheson Wallace, of the Reader’s Digest, 100 shares. 

Myself, 100,000 shares. 

Mr. Perlman has since replaced Mr. Van Pelt on the board. 

Senator Leman. When the election was held, which your slate 
won, do you recall the approximate vote? 

Mr. Youne. It was, I believe, about 86 percent of the total num- 
ber of shares outstanding, of which we received 3,405,000 votes and 
our opponents received 3,238,000. 

Senator LeHman. Have you had any breakdown of the classes of 
the stock that were voted by various interests? In other words, what 
percentage of the stock was voted by brokerage houses as nominees 
for individual owners; how much was voted by banks as trustees; 
and how much was voted by insurance companies or other investment 
trusts or other institutional holdings? 

Mr. Youne. I can give you that breakdown, sir. The Central, in 
that regard, is a less desirable case for statistical study on those counts 
than Montgomery Ward would be, for example, because the Central, 
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not paying dividends, its stock found its way into few trust funds. 
So that our case would not be a good case study to compare with a 
blue-chip company with a long dividend record. But we have those 
figures. 

“Senator Lenman. Could you let us have them? 

Mr. Youne. Yes, sir. 

Senator LeHmMAn. Could you read them? 

Mr. Youne. Well, I can read what I have here. Take individual 
holders. Of individual holders, and that includes the registered 
holders who were solicited by the management, many of whom were 
employees and voted through, let us say, intimidation and fear—the 
registered holders, 1,335,000 shares were cast for management and 
1,187,000 shares were cast for us. 

Senator Lenman. Is most of that stock in street names? 

Mr. Youne. No, sir; this is all in individual names. 

Senator LeHman. Registered ? 

Mr. Younes. Registered in their individual names. That would be 
the stock of Mary Smith or John Doe, and would range all the way 
from 1 share up to maybe 10,000 shares. And they constituted, that 
is, say, generally speaking, half the stock. And the other half of the 
stock was stock held for individual accounts through brokers and 
banks, trust companies, etc. And now, among—really, sir, it would 
be misleading to read these figures into the record without voluminous 
explanation. For example, our own holdings were so large, some of 
those were in brokers’ hands, some of them were in trust accounts. So 
that the figures I have here would be misleading if I put them in the 
record without explanation. 

Senator Lenman. Well, we have the figures for Montgomery Ward 
to which you referred. We would like them from you. But I am 
particularly interested with regard to the figures of the trust. funds 
held by banks. 

Mr. Youne. We made a special study of that the other day. I will 
let Mr. Deegan discuss that, because he made a special study of that 
the other day. 

Senator Leman. For the record, would you tell us who Mr. Dee- 
gan is? 

Mr. Youne. Mr. Deegan is vice president of the staff of the New 
York Central and he was formerly vice president of the Chesapeake 
& Ohio Railway. 

Mr. Denean. Senator, do you want me sworn. 

Senator Lenman. If you just give us those figures. 

Mr. Drrean. The custodian and trust accounts totaled 423,717 
shares. Of that number, 104,402 were custodian and trust accounts, 
and 319,315 were nominees, They voted 37,482 custodian and trust 
account shares for the Alleghany-Young-Kirby slate, and 9,031 
nominees for the Alleghany- Young-Kirby slate. Of the total 423,717 
votes cast in this category, approximately 10 percent were cast for 
Alleghany-Young-Kirby, whereas the remainmg 90 percent were 
straight down the line for management. 

_ Senator Lenman. Thank you very much. Mr. Young, I noticed 
im this list of your directors, the amount held, there are 4 very large- 
items; 1 of Mr. Kirby in the amount of 100,000 shares, 1 by Clinton 
W. Murchison, 400,000 shares, 1 by Mr. Richardson, Sid W. Rich- 
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ardson, 400,000 shares, 1 by Mr. Robert R. Young, 100,000. Those 
constitute a million shares. 

Mr. Younes. Yes, sir. 

Senator Lenman. The aggregate. Can you tell us when Mr. Kirby 
acquired the 100,000 shares which he owned at the time the proxy 
notices were being sent out? i 

Mr. Younes. Yes,sir. Mr. Kirby and I acquired those shares joint] 
beginning December of 1953, and running for several weeks’ Betiod 
We acquired them in the open market. 

Senator Lenman. That would be equally true of the 100,000 shares 
which you own. 


Mr. Youns. Yes, sir. They were acquired at the same time and 
the same account. 

Senator Lenman. Can you tell us when Mr. Clint W. Murchison 
acquired his 400,000 shares? 

Mr. Youne. In February or March of the following year. 

Senator Lenman. 1954? 

Mr. Youne. Yes, sir. 

Senator Leuman. Can you tell us when Mr. Richardson acquired 
his stock? 

Mr. Younc. Coincident with Mr. Murchison. 

Senator Leman. When did this proxy contest start? 

Mr. Younes. February 10 the New York Central board denied Mr. 
‘Kirby’s and my request for representation on the board. That was 
on February 10. Mr. Richardson and Mr. Murchison acquired the 
stock some weeks later. 

Senator Lenman. You referred to a request to the board for 
‘representation ? 

r. Younes. Yes, sir. 

Senator Lenman. What was that request! 

Mr. Youne. I called upon Mr. Vanderbilt at his home in Florida, 
‘I believe, on the 29th of January, or about that time, and told him 
that Mr. Kirby and I had acquired 100,000 shares of stock apiece in 
the New York Central, and in the light of the fact that our stock- 
holdings were some 15 times the holdings of the entire New York 
Central board, that I thought that we should have representation on 
the board, and told Mr. Vanderbilt frankly that I thought, on going 
over the list, he was about the only member of the board that had any 
real right to be there, the rest of them not owning any stock. And he 
indicated that that was very interesting and he would have to discuss 
the matter with his associates, which he promised to do and did do. 

* Senator Lenman. Specifically, what was your demand—that you 
and Mr. Kirby be made members of the board ? 

‘ Mr. Youne. My request was that Mr. Kirby and I be made mem- 
‘bers of the board, and that be madechairman. __ 

- Senator Lenman. That was a very definite condition. 

Mr. Younc. That was a very ee condition, and we would not 
have accepted the membership without that. 

Senator Lenman. If that was not granted, your request that you 
‘be made chairman of the board, you would initiate a proxy fight. 

Mr. Youne. We indicated to him that we would leave the issue up 
-to the shareholders. 

‘ Senator Lenman. Did you have talks with anyone else on that sub- 
ject representing the company? 
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Mr. Youne. I immediately left Florida. That was on a Friday. J 
called first upon Mr. Ebbott of the Chase Bank, who was a director 
of the Central. ’ 

Senator Leaman. Can you tell us the substance of your conversa- 
tion with Mr. Ebbott? ‘ 

Mr. Youne. I told him Mr. Kirby and I had made this substantial 
purchase of Central stock, that we felt that the New York Central was 
perhaps headed for bankruptcy, that unless there was a quick change 
in management, I saw disaster for not only the Central, but perhaps 
all the American railroads, if something were not done about it. I 
expressed my disappointment in him and the fact that when Mr. White 
was made president and was given this lifetime contract at a high 
salary, which I thought was outrageous and told him so, I expressed 
considerable regret that he had not at least had the courtesy to call me 
up, or Mr. Tuohy up, as chairman of the C. & .O. board, to discuss 
with us a matter of that importance; in view of the fact that we owned 
800,000 shares of Central stock. 4 

Senator Lenman. Were you chairman of the C. & O. board at that 
time? 

Mr. Youne. I had been until 10 days previously. 

Senator Leuman. So that you resigned virtually simultaneously 
with your request. 

Mr. Youne. Yes, sir. But I will go further and say in December 
of that year I had a very long conversation with Mr. Ebbott abouf.the 
New York Central at the Greenbrier and discussed this situation in 
considerable detail, and also the New York Central real estate hold- 
ings and what they were going to do about it.. As chairman of the 
Chesapeake & Ohio Railway, owning 800,000 shares of stock, it seemeil 
to me it was of vital interest to me, the sorry way in which the Central 
was going. It became apparent to me by that time that Central’ was 
going to run heavily into red figures, and I was deeply concerned 
about it. } 

Senator Lenman. Mr. Young, we have heard a great deal about this 
800,000 shares of stock that were owned by the Chesapeake & Ohio and 
then trusteed and then, virtually simultaneously with the start of this 
poee fight or shortly thereafter, turned up in the ownership of Mr. 

ichardson and Mr. Murchison of Texas. 

Mr. Younea. Yes. 

Senator Lexnman. Will you tell us in some detail just exactly what 
happened there, because frankly—— 

Mr. Youne. I would like to tell you the whole story. 

Senator LenMman. es you will. , 

Mr. Youne. Going to 1945 or 1946, Mr. Kirby and I, as the 
largest shareholders in C. & O. and having the responsibility for the 
future of that great property, became deeply concerned about its 
future because of its heavy concentration in coal and the fact that oil 
and gas were constantly making inroads on their principal source of 
traffic and also believing that one solution to the railroad ills was goin 
to be consolidation and the reduction of expenses. We thought that 
to protect the Central’s position vis-a-vis the diversification of traffic 
and also vis-a-vis eventual consolidation of eastern railroads it would 
be a very smart thing for the C. & O to acquire a big block of Central 
stock, because under the Interstate Commerce Commission four-party 
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plan of 1929 the Central and the C. & O. had been put together in a 
consolidated system. 

So we went into the open market and bought 400,000 shares of Cen- 
tral stock. 

At that time we made an application to the Interstate Commerce 
Commission for permission to serve on the board under the Clayton 
Act, since 1 director cannot serve on 2 boards. At least we cannot. 
The bankers can, but we cannot. And that petition was denied, and 
we were not allowed to serve on the Central board. 

So that we continued to carry the New York Central on the C. & O.’s 
books as an investment. And in 1953 there was a short period in 
there which the Central—it looked as though the Central was going 
to have a very fine showing. The volume of traffic was heavy. Its 
earnings were good. 

Senator Lenman. What year was that? 

Mr. Youne. 1953. And in that year we increased the C. & O.’s hold- 
ings to 800,000 shares. And later on in that year we got a severe 
decline in the steel business and in traffic, and the Central, instead of 
adjusting its expenses to the reduced volume of traffic the way other 
railroads were dem showed no control over expenses. And we were 
shocked and chagrined at the sorry showing the Central began to make, 
and the indication was that it was going to run deeply into the red 
in 1954. 

And, feeling the responsibility that we did to the C. & O. to make 
sure that its large Central investment did not result in a loss, Mr. 
Kirby and I decided to decontrol C. & O. and go out at our own 
individual risk and endeavor to change the Central management and 
bring it back into black figures. 

And as I have already said, we entered into the market in December 
of that year and bought 100,000 shares of stock apiece. At the next 
meeting of the Alleghany board we went in and offered this stock 
to the Alleghany board. And the Alleghany board declined to take 
the stock and said that, “We would interested in the Central 
investment as probably offering a ter opportunity for profit than 
any other railroad stock provided the management is changed, but 
ave want you to prove to us that you can change the management before 
we put any money in it.” 

So Mr. Kirby and I then proceeded with our intentions to take 
control, to decontrol C. & O., and we find ourselves at the time of 
my visit with Mr. Vanderbilt. 

When I decontrolled C. & O., I never thought it was ible that 
the C. & O. would ever part with its Central stock. I think they made 
a mistake. I still think they made a mistake. However, they may 
not have had the same confidence in my ability to get a change of 
management that I had. 

But, in any event, I knew this: That the Central would never sell its 
stock at a loss, and C.&O.—— 

. Senator Leman. You mean Central would never sell its stock at a 
oss ? 

Mr. Youne. C. &O. would not sell its Central stock at a loss. 

Senator Lemman. Yes. 

Mr. Youne. When we decontrolled, Central stock was selling at 18, 
and C. & O. had a substantial loss in it, and the stock would never 
have changed hands if it had not been due to the fortuitous circum- 
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stance that Mr. Vanderbilt and others entered the market and rumors 

were spread of the change—of the fight for control, and the stock ran 

up to ” and gave Mr. Tuohy the chance to get out even, which he 
rabbed. 

. Senator LeumMan. Gave Mr. who? 

Mr. Youne. Tuohy of the C. & O. 

Senator Leman. Did you not omit one step there, though, in your 
recital? As I recall your statement, you said that 400,000 shares had 
been purchased by C. & O. in 1946; was it? 

Mr. Youne. About that time. 

Senator Lenman. And another 400,000 shares were purchased in 
1953? 

Mr. Youne. Yes, sir. 

Senator LenmMan. What became of that stock? 

Mr. Youne. It was sold in February or March of 1954 to Murchison 
and Richardson. 

Senator Leuman. I know, but what was the intervening step? 
C. & oo not maintain the voting rights on that stock. Was it not 
trusteed { 

Mr. Youne. Well, it never maintained those voting rights. 

Senator Lruman. Was it not trusteed ? 

Mr. Young. It had been trusteed since 1946. 

Senator Leuman. What I am getting at is why was it trusteed ? 

Mr. Youne. It was trusteed followine the ICC denial of Mr. Bow- 


man’s—Mr. Bowman and I had made application to the Interstate 
Commerce Commission to serve on the Central board. After all, we 
saw Mr. Sturgis all over the lot and Mr. Hagerty all over the lot. 


We thought we might get all over the lot. 

Senator Lenman. You did not mind interlocking directorates under 
those circumstances; did you? 

Mr. Youne. We represented ownership, sir, and not bankers. That 
was the distinction that I think is a very important one, sir. 

Senator Leuman. Yes; but it is an interlocking directorate. 

Mr. Young. I think the distinction is very important, sir. I think 
it is proper for owners to interlock. 

Senator Leuman. As I understand it—— 

Mr. Young. But not bankers. I think the distinction is very im- 
portant. 

a LeuMan. Well, as I understand it, you did trustee this 
stock 

Mr. Youne. Yes, sir. 

Senator Lenman. With the Chase National Bank? 

Mr. Youna. Yes, sir. 
Someta Leuman. In 1946,400,000shares. Later you added 400,000 
shares 

Mr. Youne. Yes, sir. 

Senator Leuman. You did that, as I understand it, under the direc- 
tion of the Interstate Commerce Commission ? 

Mr. Youna. Yes, sir. 

Senator Lenman. You had no control of how this stock was to be 
voted during that time? That was entirely——— 

Mr. Youne. I would like to make this distinction, sir: We had the 
power to vote that stock for anything except directors. If any im- 
portant matter came up—that trusteeship did not go to the owner- 
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ship. It went only to the Clayton Act. That is why I say the Chase 
Bank owed us the courtesy to call us up occasionally and discuss the 
management of the Central, and they never showed us that courtesy, 
because we had the right to vote that stock on any subject except 
directors. 

Senator Lenman. I cannot express any opinion as to the manners 
er courtesies of the Chase National Bank. I am only interested in 
the question that is now before us. There was a definite prohibition 
that. the Chesapeake & Ohio should vote this stock in an election for 
directors of the New York Central? 

‘ Mr. Young. Should not vote it. 

Senator Lenman. Should not vote it? 

Mr. Youne. Yes. 

Senator Lenman. I say a “prohibition.” 

« Mr. Youne. Yes, sir. 

Senator Lenman. That was done under mandate of the Interstate 
Commerce Commission ¢ 
' Mr. Youne. So long only as Alleghany controlled C. & O. 

Senator Leman. When did Alleghany cease to control? 

Mr. Younes. In January—January 19; 1954. 

Senator Lenman. All right. 

Mr. Youne. That did not apply at all—that applied to Alleghany 
Corp. It did not apply to C. & O. 

Senator Lenman. All right. But when it was decided to “de- 
trustee,” if I may coin a word 
‘Mr. Younes. It*is still trusteed, sir; it is still trusteed. 

‘ Senator Leoman. Was that done with the sanction of the Inter- 
state Commerce Commission ? 

. Mr. Youne. We discussed that with counsel and counsel said that 
no sanction was required so long as we decontrolled. Counsel went 
down and spread out before we announced it, all the facts, discussed 
the matter with the Commission, and the Commission at least by its 
acquiescence indicated to counsel that that met all the requirements 
of the trusteeShip and the law and everything and they so subse- 
quently found, as have the courts. 

Senator Lenman. Was there not an application made by the man- 
agement of the New York Central to the Interstate Commerce Com- 
mission that this question should be investigated by the Interstate 
Commerce Commission ? 

Mr. Younes. And it was investigated. 

Senator Lenman. Were there hearings held on that? 

Mr. Youne. They also asked for hearings and the Commission de- 
cided those were quite unnecessary. 

Senator Lenman. Were you represented by counsel? 

Mr. Youne. I was represented by counsel ; yes, sir. 

Senator Lenman. Can you give us the name of the counsel? 

Mr. Youne. Wheeler & Wheeler. 

Senator Lenman. Wheeler and who? 

Mr. Younc. Wheeler & Wheeler. 

Senator Lenman. Well, then, how did the Alleghany Corp. sell 
this stock and on what terms did they sell this stock to Messrs. Rich- 
ardson and Murchison? 

‘Mr. Youne. They sold it to Murchison and Richardson for cash at 
$25 a share at a substantial profit. 
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Senator Leuman. At a substantial profit to whom? . 

Mr. Youna. To the C. & O. : 

Senator Lenman. Can you tell us how the purchase was financed 
by Messrs. Richardson and Murchison ? 

“Mr. Youne. In part by temporary advances by Alleghany Corp, 
and subsequently by the help of commercial bankers. 

Senator Leaman. Can you tell us what—— 

Mr. Youne. Also in part by $5 million loan from Allan Kirby. 

Senator Leaman. From whom ? 

Mr. Youne. Allan Kirby. 

Senator Lenman. Well, "this involved a cost of $20 million ? 

Mr. Youne. Yes, sir. 

Senator Leuman. Eight hundred thousand shares at $25 a share. 

‘an you tell us how that $20 million was provided ? 

Mr. Younes. $10 million to Murchison and $10 million to Richard- 
son. 

Senator Lexan. I do not mean that. You said it was financed by 
Messrs. Richardson and Murchison through loans, partly from the 

Alleghany Corp. Can you tell how much the Alleghany Corp. ad- 
vanced as part of the purchase price? 

Mr. Youne. Alleghany, $714 million. 

Senator Leaman. $714 million? 

Mr. Younes. Yes. 

Senator Leaman. All right. Can you tell us how much 

Mr. Youne. Mr. Kirby advanced $5 million, :and the Central Na- 
tional Bank of Cleveland advanced the balance of $7144 million. And 

Alleghany Corp. got a higher interest rate than any of them. * 

Senator Leaman. What bank was that ? 

Mr. Youne, The Central National of Cleveland. 

Senator Lenman. ' Did Central National Bank of Cleveland do that 
entirely for their own account, or was there a syndicate of banks? 3 

Mr. Youthe: I think there was a syndicate of banks. 

Senaiae Leuman. Have you the names of those banks? 

Mr. Youna. I am not sure. You would have to get that informa- 
tion from either Mr. ae = or from the Chesapeake & Ohio. 

Senator Leaman. I speak with some little experience in syndicates: 
These syndicates are not self- eee or even self-executing. Do you 
know who formed this syndicate? 

Mr. Youne. They are usually headed by a banker. In this case it 
was headed by Central National Bank. 

Senator Leman. Did Mr. Eaton have — to do with that? 

Mr. Youne. I do not know, sir. 

Senator Lenman. But this $20 million was advanced by three in- 
i Alleghany Corp., which up to that point owned the 
st meen 

Mr. Young. No, it never owned the stock. 

Senator Leaman. No. aaa e & Ohio did. At any rate, you 
were chairman, I believe, of the Alleghany Corp. ¢ 

Mr. Youna. Yes, sir. 

Senator Lenman. $714 million. 

Mr. Youna. We had just sold our C. & O. stock and were anxious to 
employ our cash, and we got 414 percent interest, which was very 
attractive, which was consi erably more than the bankers usually get, 
incidentally. 





1488 STOCK MARKET STUDY 


Senator Lenman. Well, as I understand it, Messrs. Richardson and 
Murchison did not actually put up any of their own cash? _ 

Mr. Youna. Well, as you know, the Nation runs on credit, even the 
housewife, sir, and no one knows that better than someone that came 
from the banking business. 

Senator Lenman. I know that it does at least in part run on credit. 
But it is an unusual thing, it seems to me, that a transaction involving 

20 million should be consummated without any cash at all. 

Mr. Youne. It was consummated with all cash, sir. 

Senator Leuman. It was consummated with all cash, but cash pro- 
vided not by the owners of the stock 

Mr. Youne. Well, sir 

Senator Lenman. The new owners of the stock, but by others, the 
Alleghany Corp., the bank—— 

Mr. Youne. lowe does the United States Treasury finance its trans- 
actions? It is all done on credit, but their credit is good—and it isn’t 
any better than the credit of Murchison and Richardson. 

Senator Lenman. Let me ask you this—— 

Mr. Younes. As a matter of fact, I don’t think it is quite as good at 
times. 

Senator Lenman. When this deal was consummated by which 
Messrs. Richardson and Murchison became the owners of 800,000 
shares without putting up any of their own money, was there a repur- 
chase agreement entered into to buy back all or part of this stock? 

Mr. Youne. There was an agreement entered into which gave us 
something that was even more valuable than interest, as far as Alle- 
ghany Corp. was concerned, and made it one of the most attractive 
deals it ever entered into, because it gave Alleghany a chance to make 
an investment in Central without running any risk of a proxy fight, 
and I think it was one of the cleverest deals 1 have ever made in my 
financial history, and—— 

Senator Lenman. I am not looking for clever deals, Mr. Young. 

Mr. Youne. Yes. 

Senator Lenman. I am looking for the facts of this thing. If 
you will explain to me just what the clever arrangement was which 
was so beneficial to the Alleghany Corp. but which may or may not 
have been beneficial to other holders of the railroad, I will ap- 
preciate it. 

Mr. Youne. Since then we have made about $10 million out of it, so 
it is a pretty good return. 

Senator Lruman. Would you explain what this deal was? 

Mr. Youne. It is very simple. It isa matter of record in our proxy 
statements and has been available to anyone who wanted to study it 
for months. And the simple facts are that when we made this loan 
to Murchison and Richardson we entered into an additional 
ment with them giving them the right to put this stock to Alleghany 
Corp. at their cost, provided only that they entered into an agreement 
with Alleghany Corp. at the same time to guarantee them against 
loss, to give them 414 percent interest, and to give Alleghany Corp. 
half the appreciation. 

That is something that is so outstanding that I know my Alleghany 
shareholders appreciate it, and we have made $10 million out of it, 
and we did not run the risk of the proxy fight. Mr. Kirby and Mr. 
Young ran all the risk of the proxy fight. If we had not won, an 
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oficer of the New York Central who was then there has said that 
the New York Central would now be in bankruptcy—if we had not 
won. Young and Kirby would have lost their investment im the 
100,000 shares which they made to enable Alleghany Corp. to get 
control of the railroad imvestment in America which in our opimion 
offered the greatest opportunity for profit if the management were 
changed. 

And so we were very happy to lend two men of the great wealth of 
Murchison and Richardson money on those terms, terms that no banker 
or investment banker I have ever known to get. It was one of the 
most attractive deals in history, and out of which we have made 
$10 million without one dollar of risk, and I am proud of it. 

Senator Lenman. Well, Mr. Young—— 

Mr. Youne. And the press and others have tried to make that deal 
into something which the public might be led to believe was—well, let 
us say, a “wheeler dealer” deal. 

Senator Leaman. A what deal? 

Mr. Youne. A “wheeler dealer” deal as they call it down in Texas. 

Senator Lenman. Well, you say that the risk was assumed by 
Messrs. Richardson and Murchison. What risk was assumed by 
them ? 

Mr. Youne. The risk of the decline in the stock. If the stock went 
to zero, they would have taken the whole loss. 

Senator Leuman. No; they had a put at what they paid for it. 

Mr. Youne. But only if they entered into a guaranty agreement 
to hold us harmless against any possible loss. That is what I say— 
that the public have never gotten this story yet, and you are confused 
right now. 

‘Senator Lenman. Well, I do not think I am confused. I am trying 
to quote you as accurately as possible. You tell me that this stock 
was bought and as part of the deal these men had a put on the—I 
think the Alleghany Corp. 

Mr. Younes. A put to the ae Corp. 

Senator Lenman. A put to Alleghany Corp. 

Mr. Youne. But provided: 

Senator Lenman. At exactly what they paid for the stock. 

Mr. Youne. But provided—but provided, Senator Lehman—and 
this is what you have not been informed about—but only provided 
they entered into, coincidentally, an agreement to hold / Naetaany 
harmless against joss and to give Alleghany Corp. half the profits, 
if the stock went up to 43, where it is. So right today Alleghany has 
had a free ride in half of that profit without a dollar of risk, and 
I am proud of it. ts 

Senator Lenman. Well, why should they have wanted a put there ? 
It seems to me the minute they could enter into a put 

Mr. Youne. I will tell you why they wanted a put, Mr. Lehman— 
is because these gentlemen have opportunities to employ their free 
cash every day and in many profitable ways, and their credit at the 
banks—they use it—and here they were so confident in the future of 
New York Central under my management that they were willing to 
take all the risk provided we would lend them the money. And that 
is a transaction that we had been going into with Sieaeiiand for 


years. ‘This was not a new deal, something that was thought up on 
the spur of the moment. We have been going through these transac- 
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tions for years with Murchison and have made millions out of it. 
‘And this was simply a continuation of a long business relationship, 

‘White made every attempt to confuse the press on this issue, and 
the press has not got it straight to this day. 

. Senator Lenman. You said I was confused over some of the rami- 
fications of this deal. I think a lot of people are confused. It may 
be a clever deal. It certainly has been a good investment for the 
Alleghany Corp. But I wish you would go into details and spell 
this out in words of one syllable. All I can understand is that Mr. 
Richardson and Mr. Murchison bought this stock at $25 a share, not 
using their own money but money borrowed, and simultaneously with 
that purchase they entered into an agreement with the Alleghany 
Corp. under which they could put this stock back to the Alleghany 
Corp. at $25 a share, thus protecting themselves against any loss. 

' Mr. Youne. That is one of those half-truths that I have been talk- 
ing about, sir. You just have not completed the story. 

Senator Lenman. That is all right. Iam giving you an oppor- 
tunity of spelling this out in words of one syllable. 

. Mr. Youna. I spelled it out twice, sir, but I wi!l repeat it. Coinci- 
dental with that put, they agreed that if they did put it they would 
enter into an agreement with Alleghany Corp. to hold it harmless 
against loss, pay it 44% percent interest, and give it half the profits 
. the stock went up. If that is not words of one syllable, I cannot find 
them. 

- Senator Lenman. Well, why this intervening step of a put under 
those circumstances? It certainly is not clear to me. 

Mr. Youne. What is not clear to you! 

Senator Lenman. Why the Alleghany Corp. had to enter into an 
agreement to repurchase the stock at $25 a share. 

-. Mr. Youne. Alleghany was eager to get this stock at $25 per share 
if it were guaranteed against loss. And I would offer any of you 
gentlemen here the same deal. Anyone in this room. Anyone that 
will come in with good credit and guarantee me against loss I will 
be glad to advance them the money if they will give me half the 
profits and 414 percent interest. Anyone that would like to please 
hold up your hand. Comein. My address is 230 Park Avenue. 

: Senator Lzuman. Who guaranteed the Alleghany Corp against 
a0SS ¢ 

Mr. Youne. Murchison and Richardson. 

Senator Lrnman. Who owns stock now? 

Mr. Younc. Part of it is owned by Mr. Richardson, and part of it 
is owned by Mr. Kirby, and part. of it is owned by Mr. Murchison, 
and part of it is owned by Mr. Carter. 

- Senator Lenman. The same 800,000 shares? 

Mr. Youne. Yes. And part of it is owned by Alleghany Corp. 
All of those transactions are open. They have been made public. 
Weare proud of them. And we have made a lot of money out of them. 
And they are legitimate transactions, far more legitimate than these 
interlocki 

Senator Lenman. Well, I am not making comparisons, but certainly 
there is a very grave question in my mind whether a stock can be 
legitimately voted by people who have not any real ownership of that 
stock save as there might be an equity if the market advances. 
~ Mr. Youne. It happens in Lehman Bros. every day. 
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Senator Lenman. I do not know. I have not been in Lehman for 
30 years, so I do not know. It did not happen in my time. 

Mr. Younes. I think it did, sir. I think if you will go back you 
will find that it did. 

Senator Lenman. What did Murchison and Richardson have A 
of ain b this ? 

Mr. Youne. They had to gain half the profits in New York Central 
if it went up, and shay .b ave. 

Senator LEHMAN. a you the agreements here ? 

Mr. Youne. We are happy to put them in the record. They have 
been in the record of the ts terstate Commerce Commission and the 
Securities and Exchange Commission. Every lawyer in New York 
has tried to find flaws in them. 

Senator Lexman. Were those agreements disclosed in your proxy 
statement ? 

Mr. Youne. Oh, of course, sir. 

Senator Leuman. May I see that? ‘ 

In the meantime, do you want to ask any questions, Senator Cape- 
hart ? 

Senator Caprenart. No. 

Mr. Wauxace. Mr. Young, it has been generally understood that 
Messrs. Murchison and Richardson were in effect guaranteed against 
loss, and what you are saying is that that is not true, that they were 
not ? 

Mr. Young. It is just the reverse, sir. 

Mr. Wattace. They were not guaranteed against loss, but the Al- 
leghany Corp. was guaranteed against loss, and if the stock had gone 
down, as a result of this agreement Alleghany could not have lost mat 
Murchison and Richardson would have lost ? 

Mr.Youne. You areso correct, sir. 

Mr. Wattace. Then I think that the confusing point is this $25 aia 
What was the purpose of the put ? 

Mr. Youne, Well, Wall Street deals in puts and calls every day. 
If Iam going intoa long dissertation on puts and calls I would rather 
give you a textbook on it, because the values of puts and calls—as 
Senator Lehman knows, they are sold in Wall Street every day. Toi 
us it was advantageous, to Murchison and Richardson it was ad-i 
vantageous, or otherwise it would not have been entered into. I have: 
been working here for Alleghany’s interest for 17 years. Mr. Mur-: 
chison works just as hard in his interest. This transaction was in 
the interest of all concerned, and it turned out well.’ And it is one 
that occurs every day in Wall Street. There is nothing unique or 
peculiar or strange about it. 

Mr.,Watxace. Well, Murchison and. Richardson purchased the 
stock at $25 a share? 

Mr, Young. Yes, sir. 

Mr. WaLLace. They. got a put to resell it at $25 a share to See 
with this proviso which you were talking about? 

Mr. Younes, Yes, sir. 

Mr. Waxzace. So that with the proviso the put was rather mean- 
ingless, was it not? I mean—— 

Mr. Youne. They could have kept. the.stock. There is the dis: 
tinction. 
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Mr. Wat.ace. Murchison and Richardson could have kept the 
stock ? 

Mr. Youne. They could have kept the stock and not put it and kept 
all the profits. ‘They chose instead to put it and take half the profits. 

Mr. Watxace. Oh, if they had kept the stock they would get all 
the profit, but if they exercised the put they would get only half the 
profits and Alleghany would get the other half? 

Mr. Youne. It gave them a few months to look it over and see 
whether Young won. It gave them a chance to study the situation. 

Mr. Watace. It gave them some flexibility ¢ 

Mr. Youne. Yes, sir; it happens every day in Wall Street. 

Senator Lenman. Is it a fact. that if a man gives a put on stocks that 
he owns that he can vote the stock in a proxy fight when he has already 
obligated himself te dispose of that stock at a certain price if the put 
is called ? 

Mr. Youne. The owner of a stock in Wall Street can vote it even 
if he owes his money to Lehman Bros. or anyone else, sir. It’s the 
ownership of the stock that controls the vote, not how much money he 
owes on it. 

Senator Lenman. I think when he gives a put he divests himself 
to some extent of the ownership of the stock, because it can be taken 
away from him at any time. He no longer is the unrestricted owner 
of that stock. 

Mr, Youne. You are mixed up, Senator. 

Senator Lenman. I do not think I am. 

Mr. Youn. It cannot be taken away from him at any time if he 
has a put. 

Senator Leuman. If he gives somebody a call on the stock? 

Mr. Younc. He did not give us a call. We gave him a put. He 
had the perfect right to vote that stock, and we had no call on it. You 
are mixed up, Senator. 

Senator Leuman. Well, I think it is something that certainly will 
have to be very carefully looked into. 

Mr. Youna. It has been looked into. 

Senator Leuman. Because I think if that is the case, then I think 
that with very little expense a proxy contest could be decided not 
by the people who really are the actual owners of the stock but by 
people who buy calls and not avail themselves but still have the right 
to vote the stock or to demand that those people in whose name the 
stock is owned but who have given them a 

Mr. Youne. Are you trying to say, Senator, that the men who have 
$20 million at risk in the stock do not have as much right to vote as 
the banker? 

Senator Lenman. Let me ask you 

Mr. Younes. Is that what you are trying to tell me, Senator—that 
these men who have $20 million at risk did not have as much right in 
it as 

Senator Lrnman. FE do not think they had $20 million at risk when 
they hada put. I do not think they did have. 

Mr. Youne. This is a Senate Banking—— 

Senator Lenman. Because—— 

Mr. Youne. This is the Senate Banking Committee, and I just 
cannot understand how anyone who can sit on the Senate Banking 
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Committee can say that they did not have $20 million at risk when 
they had signed a note, 

Senator Comaae Well, they did sign a note. They signed a note 
to others. But they also had a put to give this stock back at exactly 
what it cost them. 

Now, let me ask you this: When was this stock transferred to 
Messrs. Murchison and Richardson? On what date? 

Mr. Youne. Just as soon as the courts forced the New York Cen- 
tral management to transfer it. 

Senator Leuman. Was it transferred before or after the election ? 

Mr. Youne. Not until after the election because—— 

Senator Lenman. Who voted the stock then ? 

Mr. Youne. Murchison and Richardson. 

Senator Lenman. Well, the stock was not in their name. 

Mr. Youne. The court held that they could vote the stock, sir, and 
they did vote it, in spite of all the conspiracy to keep them from 
voting it. 

Senator Lemman. Did the Interstate Commerce Commission take 
any action at all on this? 

Mr. Youna. The Interstate Commerce Commission investigated, 
and every member of the Commission gave us a clear bill of health 
except the one man that was already employed by a law firm associated 
with the banking crowd. 

Senator Leuman. I shall return to this subject probably a little 
later on. Inthe meantime, how much money was spent in this contest 
by the management and by the contestants ? 

Mr. Youne. Well, we will never know what the management spent. 
Our expenditures are audited, and we have given you an audited sworn 
statement. 

Senator Lenman. How much did that amount to? 

Mr. Youna. $1,300,000. 

Senator Leuman. Have you been reimbursed for that ? 

Mr. Youne. Yes, sir. 

Senator Lenman. I am not speaking now from data, I have no 
actual data in front of me, but I have been told that the impression was 
given at the time of the fight that the cost of this contest would be 
borne by those making the ‘fight. 

Mr. Youne. It is all spelled out in the proxy statement, sir, and 
that is again one of those half-truths of which there have been so many 
bandied about. 

Senator Lenman. Will you tell us what was said? Will you read 
it? 

Mr. Young. I will show you the prexy statement. 

Senator Leuman. You do not say here that you will be reimbursed. 

Mr. Youne. I stated at the annual meeting, Senator Lehman, in 
front of 2,000 shareholders, if we did not put the New York Central 
back on its feet we would pay the expenses ourselves, but if we ever put 
it on a $2 dividend basis I felt that in justice we would come before 
the stoekholders and ask for reimbursement. 

Senator Lenman. Have you come before the stockholders? 

Mr. Youna. Yes, sir. They voted overwhelmingly to reimburse me, 
including Mr. White ¢ emaath. 

Senator Lenman. Did you say that in your proxy statement, sir, 
that you would ask for reimbursement? 

60650—56—pt. 3—12 
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Mr. Younc. Mr. Deegan has shown you exactly what I did say, sir. 

Senator Lrnman. Well, I ask without objection to put in an excerpt 
from the Philadelpha Evening Bulletin on May 24 written by the 
financial editor, J. A. Livingston. 

Mr. Youne. Mr. Livingston is one of those men who has libeled me 
and has written half-truth after half-truth, and I think he is a dis- 
grace to the press. He has done something that no fair reporter will 
ever do. He has taken a complaint in a lawsuit and printed from it 
without going to the trouble to even confer with the defense. And my 
proxy statement is a more authentic document than a column in the 
Philadelphia Bulletin. 

(The article referred to follows :) 


[Philadelphia Evening Bulletin, May 24, 1955] 
Tue BUSINESS OUTLOOK 


(By J. A. Livington, financial editor) 


* * » 
IFFY INNUENDOES 


We know now, from hindsight, that the Securities and Exchange Commission 
goofed. 

In the enthusiasm of his successful proxy campaign for control of New York 
Central, Robert R. Young said he'd pick up the costs of battle. He’d ask share- 
holders to reimburse him only if he lost his lawsuit to compel the ousted New 
York Central directors to use their own money—not the Central’s—in the cam- 
paign. 

But Young neglected to put that in big type in his campaign literature. And 
the SEC neglected to make him. 

Young did put in bold type the following: “Why are we spending our money 
and energies in your behalf?” Then he answered: “Because we have bought over 
a million shares of Central stock in the full faith that under sound management 
it can again sell far above its present price and pay far in excess of its present 
dividends.” 

If it wasn’t misleading, it has now been proved to be downright iffy, con- 
sidering that Young has tendered his fellow shareholders a bill for $1,308,733.71. 
Yet, undoubtedly, it won votes when Young needed them. 

And it explains why some Central shareholders feel that legally Young may be 
entitled to repayment. But, morally— " 

In the future, the SEC will have to be more circumspect about iffy innuendoes 
in proxy literature. 


Senator Lenman. Mr. Young, you have referred to this deal which 
you made as a clever deal. Assuming that the facts that you have 
given are correct—and I am not questioning their truthfulness— 
it certainly appears to be a clever deal. But have you ever known 
a deal of this sort to be engaged in in connection with a proxy fight? 

Mr. Younes. Well, to my knowl there has really been only one 
important proxy fight in history, and that is this one, and proxy fights 
are far too rare. And put-and-call transactions and purchases and 
credit arrangements are common to every walk of life and to every 
proxy fight. On this scale they are rare and unique. And so is a 
combination of power such as that unique and rare [indicating chart]. 
And when someone has the power to face it and the stockholders vote 
for him overwhelmingly I think that he deserves a hand, sir. 

Senator Lenman. Well, the stockholders of the New York Central 
have not benefited by it. The stockholders of the Alleghany Corp. 
and Mr. Murchison and Mr. Richardson—— 

Mr. Youne. Senator, I would like—— 
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Senator Lenman. Have probably profited by it. 

Mr. Youne. I would like you to repeat what you just said—that 
the stockholders of New York Central did not benefit by it. I would 
like you to repeat that. 

Senator Lenman. Repeat what? 

Mr. Younea. That the stockholders of the New York Central have 
not been benefited by this proxy fight. 

Senator Lexuman:: I am not saying that at all. I am saying this—— 

Mr. Youne.; I think that is what you did say. 

Senator Lenman. No; I am saying this: You recited this which 
you described as a-clever deal, and it undoubtedly is a clever deal 
to swing this million shares of stock, which, of course, made the 
difference between your winning the contest——— 

Mr. Youne. It did not, sir. 

Senator Leuman. Or the management—— 

Mr. Youne. You are wrong sir. 

Senator Leuman. May I get through? 

Mr: Youne. You are wrong. It did not make the difference. 

Senator Leuman. May I get through? Well, I would certainly 
think it did make the difference. I think the figures will demon- 
strate that. 

Mr. Youne. The —_ show just the contrary, sir. 

Senator Leaman. Well, if this 800,000 shares of stock had been 


voted by the trustees—as it was expected would be the case—for the 
management and not for the contestant—and undoubtedly if the 
courts have held that it was legal I cannot contest that—but if it 
had been voted for the management instead of for your group, man- 


agement would have won. I do not say that is wrong. 

Mr. Youne. That is wrong, sir. Management would not have won. 
You have been misinformed again, sir. They would not have won. 
We won without the 800,000 shares, sir. 

Senator Lenman. You won without the 800,000 shares, but if this 
800,000—will you give the figures? 

Mr. Youne. We.won by over a million votes, sir. 

Senator Lenman. All right. Will you give the figures? 

Mr. Youne. There were 3,405,241 shares. 

Senator Lenman. How many? 

Mr. Youna. 3,405,241 shares voted for us and 2,338,000 voted for 
the management. 

Senator Leuman. Sure, and you had in your totals the 800,000 
shares. If you deduct that 800,000 shares you would have gotten 
2,600,000, and if you add those 800,000 shares to the other side, they 
would have had over 3,100,000 shares, so I think the figures I have 
given are accurate. 

Mr. Young. Oh, you mean if the trustee had kept the stock and 
breached his-trust and voted it for them that they would have won? 

Senator Lenman. I do not say he would have breached his trust. I 
think the deal was possibly legal. It was a clever deal, I will grant 
you that. It was a clever deal from what you have recited. Whether 
the facts are exactly as you have recited I do not know, but I am not 
questioning your veracity. It was a clever deal, so clever that I would 
oe think that that kind of a deal was prevalent in the Wall Street 
0 ay. 
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Mr. Youne. Well, I hope, Senator, that we have more clever deals 
of that type, sir. We need them sadly, and we need this committee’s 
support for that kind of a deal. The public does. The only people 
that got hurt by that clever deal were these people here [indicating 
chart]. The public benefited. The New York Central shareholders 
benefited. Alleghany shareholders benefited. We need more of those 
clever deals, sir. They come far too, too seldom. 

Senator Lenman. Senator, do you want to ask any questions? 

Senator Carruart. I donot believe so. Of course, I am not a mem- 
ber of this committee, you understand. 

Senator Leuman. You are very welcome to—— 

Senator Carenart. I am just an adviser sitting here. I am not a 
member of the committee. But I do not believe I have any questions. 

Senator Lenman. Do you want to ask any questions, Mr. Wallace? 

Mr. Wattace. There is one thing I am not quite certain of. Did 
you have information that Chase Bank would vote for management 
and that was the reason that you induced Messrs. Richardson and 
Murchison to buy this stock? Did you have any information which 
led you to believe that you would not get these 800,000 shares anyway / 

Mr. Youne. Mr. Ebbott told me when I called upon him that he 
would probably be neutral. 

Mr. Wautxace. That he would not cast them at all? 

Mr. Youne. That was his—but I understand later that the Rocke- 
fellers and others brought pressure on the bank and caused them to 
decide to vote with the management in what I eall a breach of trust, 
because in my opinion that is what it was, and they obviously had 
confliets because they had reciprocal deposits with these other four 


banks, and they certainly—the least they should have done was to 
have disqualified themselves. And I think it is a disgrace that they 
did what they did do, and I am surprised that the Rockefellers would 
have participated in the decision if they did. 

Mr. Watxace. Well, Mr. Ebbott was the man you talked to? Who 
was Mr. Ebbott ? 

Mr. Youne. He was Nenyers of the Chase Bank. 


Mr. Wattace. President of Chase Bank? 

Mr. Youne. Yes, sir. 

Mr. Wattace. I seem to recall he was on the board of directors of 
New York Central. 

Mr. Youne. He was. 

Mr. Wautace. Was he a part of the management, group? 

Mr. Younc. He became so. 

Mr. Watxace. Or did he remain neutral ? 

Mr. Youne. He became so. On February 10 he joined the unani- 
mous group to decline our invitation and came out with that amazing 
statement that it would be inimical to shareholders to have Mr. Young 
or Mr. Kirby on the board, and Mr. White came out. with the equally 
amazing statement that he thought that owners should not sit on 
boards; that he thought it was a mistake to have owners on boards of 
directors; that they might have selfish interests. Of course, a banker 
couldn’t have a selfish interest. 

Mr. Wautace. At whose instance was the 400,000 shares originally, 
and ultimately 800,000 shares, placed in Chase Bank? Was that your: 
decision to put it in Chase Bank? 
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Mr. Youne. That was the Interstate Commerce Commission 
decision. 

Mr. Watxace. ICC? 

Mr. Youna. I thought that was strange at the time, that when the 
Department of Justice was alleging that the bankers controlled all 
the railroads in the country an arm of the Government would give 
them control of still another one. 

Mr. Watuace. Well, it was the ICC who determined that the stock 
should be trusteed to the Chase Bank, not you ? 

Mr. Younes. Yes, sir. Well, now, let me state this: We concurred 
in that decision, because the Commission suggested that it be a bank 
trustee, and we picked the biggest one because we thought the biggest 
one would be the hardest to reach, but maybe we made the wrong guess. 

Mr. Watxiace. Mr. Young, on page 5 of your statement you say 131 
of the railroads can be brought into unanimous agreement to serve the 
bankers at the expense of their own railroad shareholders, but you did 
not spell out when or how that occurred. 

Mr. Youne. That occurred in the competitive-bidding cases. 

Mr. WatxAce. You mentioned competitive bidding. - 

Mr. Youns. Yes. 

Mr. Wat.ace. But how does that affect the railroads? Would you 
explain that a little more? 

r. Youne. Well, under the—— 

Mr. Wau.ace. Is that as opposed to negotiated financing? You are 
talking about financing ; are you not? 

Mr. Youna. Yes; the sale of railroad bonds. 

Mr. Wattace. Bonds? 

Mr. Younes. For railroads. 

Mr. Waiiace. Bonds? And how can these bonds be floated? 
Either by negotiated or by competitive bidding ? 

Mr. Young. Up till 1938 Morgan and Kuhn, Loeb had an exclusive 
monopoly, which they had enjoyed for generations, until through my 
intervention following my appearance down here before a Senate com- 
mittee I promised Senator Wheeler to bring competition to railroad 
finance, and when I became chairman of the C. & O. the first $30 mil- 
lion bond issue which came up for refinancing I opened up to competi- 
tion at a saving of $1,350,000 over the Morgan bid. I repeated that in 
the Cincinnati Union Terminal financing, the St. Louis Union Ter- 
minal financing. We repeated it in the Erie. The SEC adopted the 


competitive-bidding rule based on the results of those demonstrated 
successes. 


The ICC a few years later made competitive bidding compulsory for 
railroad bonds. 


Since then $19 billion business that femesily would have gone to 


Morgan and Kuhn, Loeb without competition has been opened up to 
the investment-banking community generally, and the shippers and 
the users of gas and electricity have saved as a result thereof hundreds 
of millions of dollars in the ratemaking costs. 

Mr. Watiace. What system is in use by railroads now, competitive 
bidding or negotiated ? 

Mr. Youne. Competitive bidding is required. 

Mr. Watuuace. Is required ? 

Mr. Youne. By ICC rules. 
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Mr. Wauuace. Can it be shown there is a saving to the railroads 
on the basis of competitive bidding as opposed to negotiated bidding? 

Mr. Youne. Yes, sir; that can be clearly shown. 

Mr. Wattace. Can you give an example of that? 

Mr. Youne. Well, in the case of the first C. & O. financing the price 
Morgan, Stanley bid was 9514. Halsey, Stuart bid 100. The differ- 
ence put $1,350,000 additional in the treasury of the C. & O., which 
went into its ratemaking figures. 

Mr. Wau.ace. Then, in that:particular case the negotiated bidding 

ou are saying would have resulted in 95 points whereas competitive 
bidding in that case by Halsey, Stuart would have been 100 points, a 
difference of 5 points? 

Mr. Youne. Four and a half points. 

Mr. Watxace. Four and a half points? 

Mr. Younes. Yes, sir. 

Mr. Wauuace. Well, why would the railroads oppose competitive 
bidding if they save money on the basis of it? 

Mr. Youne. Because, in my opinion, those railroads are dominated 
by these banks and the Guaranty Trust Co., which in turn are domi- 
nated by Morgan and Kuhn, Loeb. You will find that the Guaranty 
Trust Co., which is not listed here, interlocks with the most power- 
ful railroads in the country: Union Pacific, Pennsylvania, Llinois 
Central, even Delaware & Hudson where Mr. White just got a job. 
They have Mr. White and shopped him all over the country, but they 
finally got him a job. 

Mr. Watiace. Where was it these 131 railroads opposed competitive 

bidding ? 
Mr. Teme Right down here before the ICC. They first sent a 
letter out to all the railroads and told them that this hearing was 
coming up, and they stated in the letter that “we intend to oppose 
competitive bidding unless you indicate your wishes to the contrary.” 
My general counsel, without my knowledge, wrote them back that it 
was all right with him. As a result of that decision he lost his job. 
We came down and opposed the other 131 railroads, and we won, and 
Senator Truman went down to appear before the ICC on our behalf. 
The competitive bidding rule went into effect over the heads of 131 
railroads. 

Mr. Watace. Mr. Young, on page 12 of your statement you are 
talking about these interlockings some more, and in the second para- 
graph you say: 

Not the least of these harmful interlockings led into powerful publishing 
organizations which as partisans grossly abused the usual high standards of 
the press. 

And here again you do not spell out what you are talking about. 

I have heard rumors that a fileon Robert Young was lifted from one 
of the magazines. Do you know anything about that ? 

Mr. Youne. Well, Time, Inc.—you remember when the fight broke 
out there was a spread of pictures'in Life.’ The reporter who was 
assigned to that task when he went to the Time morgue to get the 
file on Bob Young found the file had been e and later on 
Time, Inc., which interlocks with these bankers through the law firm 
of Cravath—a partner of Cravath is chairman of Time, Inc., and'that 
firm was employed by the former New York Central management. 
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Whether it was coincidence or not, three of Time’s publications have 
come out and editorialized on me with a lot of half-truths, and they 
appeared at the most emg aren 

For example, Fortune published not only an editorial but an article 
right in shamans of the proxy fight last year. Here it is. A matter 
of record. A grossly unfair, partisan article. 

Later on, Architectural Forum attacked in a major way my project 
of developing the undeveloped area above Grand Central Station. 

Anda third time this year just in the heat of this year’s solicitation 
of proxies Life came out and editorialized in a pious manner and a 
grossly unfair manner. 

I say that the readers of Time, Inc., are entitled to know that the 
chairman of the board of Time, Inc., was counsel to the Central 
management during the fight, and I think it is a pity to see a great 
publishing organization of that kind a by these people. 

Here itis. Itisall a matter of record. 

Mr. Wauxace. Mr. Young, it seems that recently I read a very fav- 
orable article in the Reader's Digest. about Mr.. Young and Mr. 
Perlman. , 

Mr. Youne. I would like to say the fact that that article was being 
written was called to my attention, and Mrs. Wallace said, “I’m goi 
to be sure that that article does not appear at a time that it roma 
influence the voting.” It was held up at her express request. There 
was not any smear in it. There were not any half-truths in it. It 
was a fair, objective statement that had not been editorialized by Cra- 
vath and company, counsel to the bankers in the competitive bidding 
case as well as to the New York Central. 

Mr. Wauuace. Mr. Young, in previous discussions one of your staff 
persons told me he felt that the management had assigned a detective 
agency to shadow members of your group. Is that true, or is that 
just a rumor? 

Mr. Youna. Well, all I know is that we heard on what we thought 
was reliable authority that we were not only being shadowed but that 
our telephones were being tapped. 

Mr. Watace, Was it your feeling that the Association of Ameri- 
can Railroads exercised influence in the proxy contest, or was that 
merely Mr. Faricy on his own? 

Mr. Youne. No, that expressed the great majority of the feeling 
of the top railroad officials, as evidenced by the fact that soon after the 
proxy fight started, at a Traffic Club luncheon in Chicago where there 
were a very large group of railroad men, they stood up and gave Mr. 
White a standing ovation when he came into the room. 

Senator Capenart. Mr. Chairman, might I ask one question please? 

Senator Lenman. Please do. 

Senator Carenart. You have offered 6 or 7 suggestions for changing 
maybe the law or the rules and ations of the Securities and Ex- 
change Commission. Would it be helpful in your experience—do you 
think it would be helpful as a result of your experience—if it was re- 
quired that the names and the addresses of the beneficial owners of 
every share of stock be made. available to other stockholders if and 
when they wanted it? 

Mr. Youne. I think that, on the contrary, it is very much in the 
poll interest in a hotly contested fight to keep the ballot absolutely 
secret, 
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Senator Carenart. The ballot would be kept secret. I agree with 
you a hundred percent. But—— 

Mr. Youne. No, but the names—— 

Senator Caremart. I am talking about this: Let us say I am a stock- 
holder of New York Central. Let us say I have a thousand shares 
of stock. Do you think that I am entitled in a proxy fight to know 
the names and the addresses of the owners of every other share of 
stock? 

Mr. Youns. No, sir; I do not think you are unless you are a party 
to the contest. 

Senator Capenart. Well, I am a party to the contest because I own 
a thousand shares. Therefore, on election day I am going to vote those 
shares one way or the other. Now, I agree with you—think maybe 
you are thinking about one thing and I am thinking about another— 

agree with you a hundred percent that when a man goes and votes 
his stock he ought to be able to do so in secret. But first you have got 
to establish the fact that he owns it and has a right to vote. 

Mr. Youns. I get your point, sir. 

Senator CareHart. Once you establish the fact that he owns it and 
has the right to vote it, then I think he ought to be permitted to vote it 
in secret. But I am talking about up until the time that the voting 
actually takes place. Do you not think that = stockholder is 
entitled to know the names and addresses of every other stockholder? 


Mr. Youne. I would say that he was. Certainly he should have and 
does have today a right to see the list. 

Senator CaprHart. Yes. You see, one of our big problems in this 
whole business has been the stock held by the brokers, because under 


the Securities and Exchange rules they do nothing about it whatsoever 
during proxy fights, and the exchanges themselves require only that 
the brokers secure the consent of the beneficial owner as to how he 
should vote the stock for him. But then he is not required to tell 
anybody else how he does it. That seems to be a big block of stock in 
each of these contests that we have checked into. 

I have got a feeling—at least I think I have; at least I have been 
thinking about it, and I may change my mind—that there ought to be 
some law or some rule of the Securities and Exchange Commission or 
the exchanges themselves requiring a list of the beneficial owners of 
all the shares that are going to vote. 

Mr. Youne. I would agree with that provided only that you gave 
that voter secrecy when he voted. 

Senator Carenartr. Oh, yes; I agree with that. 

Mr. Youna. Because it would be extremely dangerous—— 

Senator Caprnart. I agree with that. 

Mr. Youne. Yes, sir. 

Senator CarrHart. No one should know how he votes until after he 
has voted. 

Mr. Youne. Yes, sir. 

Senator Carenart. But you have got to have a system to qualify 
him for voting. Which means that you have got to make certain 
that he is the beneficial owner of the stock or has the right to vote it. 
That seems to be one of big problems involved. Not in the case of the 
New York Central proxy fight, because at least Mr. White said yes- 
terday it would not have made any difference one way or the other in 
the New York Central fight. 
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But in other proxy fights that have come to my attention, not neces- 
sarily those that have been before this committee, but people who have 
written to me and discussed it. with me, it seems to them—at least, the 
participants feel—that we are going to have to have some rule or 
regulation some of these days that requires the publishing or the mak- 
ing available to other stockholders the names of the beneficial owners. 

Mr. Youne. Well, yet, a man, it seems to me, has a certain right 
of privacy. I know in one particular case a very dear friend of mine 
who had 5,000 shares of Central stock—it was a lady who was related 
to the Mellons—wanted to vote her stock for me without the Mellons 
knowing about it, and she went to the trouble to transfer her stock 
to a broker so that the Mellons could never find out she voted the stock 
forme. Now, I say that—— 

Senator Carenart. Of course, that is—— 

Mr. Younea. There is a right of privacy that may be—— 

Senator Caprnarr. There is a case, of course, where it works to 
your advantage. But in a proxy fight—I do not think it could happen 
in railroads because you have your ICC rules, but take the manu- 
facturing business—what is to keep a competitor from going in and 
getting control or electing directors just for the purpose of wrecking 
a business ? 

Mr. Youne. Well, it happens over here in the financial underworld 
every day. Why don’t we talk about them for a change? 

Senator Carenart. I thought that is what we were talking about— 
that someone gets control of a company for the purpose of wrecking 
it. 

Mr. Youne. It happens over here much more than it does—— 

Senator CapeHart. Maybe many innocent stockholders would vote 
for them because they do not know their identity and they do not 
know who they are or the purpose for which they are trying 

Mr. Youne. Oh, I agree with you a thousand percent, there, sir. 
Where it is a contestant, they should be made to come forward. That 
is what I complain about here. These people did not come forward. 
As a matter of fact, they have not even been called down here, and 
that I cannot understand. Mr. White—You might just as well have 
subpenaed my office boy as to subpena Mr. White. He didn’t make 
the decisions. Why don’t you ask Mr. George Whitney or Mr. Mellon 
- Ms. Rockefeller to come in here and tell what they know about 
this ¢ 

Senator CareHart. Well, I just wondered if we are not going to 
have to do something along that line. Because to me that seems to be 
one of the dangers underlying these proxy fights. 

Mr. Youne. I agree with your bill, sir. 1 think you are right. I 
think the underworld can come in and take control of a corporation 
secretly, and I think that is wrong, and I think your bill is sound. 

Senator Capenart. That is all, Mr. Chairman. 

Senator LeHman. Proceed, Mr. Wallace. 

Mr. Watxace. Mr. Young, do you have any knowledge of any use 
of law firms or suppliers either of any of your corporations or of 
management to be brought into the proxy contest in an active way? 

Mr. Young. I think the Central has several hundred counsel across 
the country, and I know that many of them are very active in the 
fight, and Eines 

Mr. Watxace. Can you give us an example? 
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Mr. Younc. Well, I would like Mr. Glenn to maybe talk on that 
if he will for a minute. 

He is a lawyer, and he says that he can’t be helpful. 

Mr. Wattace. Mr. Young, did the ICC recently approve an ap- 
plication made in September of 1954 by the Alleghany Corp. for 
continuance of Alleghany under its jurisdiction ? 

Mr. Youne. Yes, sir, they did. 

Mr. Wattace. Did the Securities and Exchange Commission oppose 
the application ? 

Mr. uses! Yes, sir. 

Mr. Watuace. The SEC wanted to take jurisdiction over Alle- 

hany? 
. Mr. Youne. Yes, sir; although they did not ask for it until we 
got in this proxy fight. 

Mr. Watuace. Did the SEC claim that Alleghany should come 
under the SEC because it is a form of an investment company ? 

Mr. Youne. That was one of their allegations. 

Mr. Watuace. And thus, according to them at least, it would be 
subject to the Investment Company Act of 1940? 

Mr. Youne. Yes. 

Mr. Watxace. Would not the Investment Company Act prohibit 
officers and directors of investment companies and their affiliates from 
borrowing money from the company ? 

Mr. Younes. It would, and if you are inferring that ‘we did, we 
didn’t. I want to make that clear. It would, and quite properly. 

Mr. Wattace. How much profit at present market prices do you 
and Mr. Kirby and Mr. Murchison and Mr. Richardson have in your 
stock in Central? I think you said at one point it is about $10 million, 
but that was Alleghany, was it not? 

Mr. Youne. Yes. My own personal profit is about $2 million. 

Mr. Watuace. That is based on 100,000 shares ? 

Mr. Young. I took all the risk of the proxy fight, and Alleghany 
took none. I might add that I worked for ‘the Uictapeniie & Ohio 
a 17 years for a nominal salary, and I don’t see the bankers doing 
that. 

Senator Lenman. Mr. Young, we are bringing this hearing to a 
close very shortly. In the first place, I want to thank you for coming 
here. Your testimony has been very interesting pra very thought 
nee. You are obviously a skillful businessman and a clever 

nancier. I want to pay you all credit. 

Mr. Younes. I a ho 

Senator Lenman. May I finish my statement, please? You are 
obviously a skillful businessman anda clever financier. I want to pay 
you all credit for that. 

I understand that some of the issues of the deal to which you 
referred are now before the courts. 

Mr. Youne. I do not think I said that, sir, did I? 

Senator Lenman. I said I understand. 

Mr. Youne. I ne you said you understood I said that. 

Senator Leuman. No. -I said I understand. 

Mr. Young. Yes. 

Senator Lenman. There never was any question in my mind as to 
whether your slate should be elected or the management slate should 
be elected. I was very critical yesterday when Mr. White appeared 
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before us of the fact that so little of the stock of the New York Cen- 
tral was owned. or controlled by the directors. Save for the 60,000 
shares held by: Mr. Vanderbilt, less than one-fifth of 1 pereent -of 
the outstanding stock was held by the directors. I do not like that. 
I think that railroad stocks as well as other stocks should have a sub- 
stantial director ownership. They ae own control, but 
there should be considerable director ownership. 

I also want to make it clear that in my questioning here today I 
hope I have not impugned your own integrity. My questioning has 
been close and I believe incisive. In my questioning I did not seek to 
defend the banks or the bankers. Although I was a former banker, 
that was a long time ago, and I can assure you, Mr. Young, that I do 
not get many votes from bankers these days. I doubt if I had a 
hundred votes among the entire poem, or directorate of the large 
organizations in Wall Street. I do hope I still have the confidence— 
and I believe that is a fact—of the employees in the district. 

But I do want you to know that I am deeply interested in the equity, 
propriety, and protection of the public in . 

I would not be fair to you, Mr. Young, if I did not say very frankly 
I personally have grave doubts as to the propriety of the deal by which 
the stock owned by the Chesapeake & Ohio—— 

Mr. Youne. I would like to interject. 

Senator Lenman, Was transferred—may I just finish this? 

Mr. Youne. Yes, sir. 

Senator Lenman. Was transferred to Messrs. Murchison and 
Richardson. That deal, which you described as clever, seems to me 
to be just a little too clever for ~ — old-fashioned viewpoint. 
However, that is a viewpoint that I have held all through my business 
and public career, and I do not think it is necessarily a wrong view- 
point. I can assure you that the committee and I will very carefully 
study the record of this hearing as well as the agreements, the many 
agreements and data which have been submitted to us. 

I want to again thank you for appearing here. [ am very glad 
indeed to have you sa anything now that you want. 

Senator CarenArt. Mr. Chairman, might I make a statement? 

Senator Lenman. Surely. 

Senator Capenart. I am not a member of this subcommittee. I 
have been sitting in on all the hearings. The first day I forgot that 
I was not a member ofthe subcommittee and talked. too much—as 
though I were a member. But-I am nota member of the subcom- 
mittee. I am a member of the full committee. 3 
_ But I do want to say this: That I disagree with the able chairman 
in respect to the fact that directors necessarily ought to own a lot of 
stock. I:do not think that is the test of-a-director necessarily: I’ do 
not think it is or I do not think it is not. I think that a man might 
be better qualified if he owned just a small amount of shares in a 
company if he owned a lot of shares ina company. I certainly 
would not say that a young fellow, let’s say 21 years old; who in- 
herited a hundred or two hundred or three hundred or four hundred 
thousand shares of stock in a given corporation was better qualified 
to serve as a director than maybe the president or the general manager 
of that company who had come > from the ranks and been there for 
let’s say 25 or 30 or 40 years and only happened to own a couple of 
thousand shares but had given his life to the business. 
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So I do not subscribe to that theory. However, I do not want to 
labor the point. But I do not subscribe to the theory that ownership 
of stock should necessarily be the controlling qualification for 
directors. 

Then I want to say this: I introduced the legislation to study this 
matter of whether we should or should not do something in respect 
to proxy fights. I was sincere and honest about it, and I still am. 
It was never the intention that we would hold any hearings to do 
harm or even good to anyone but simply invite witnesses in that had 
experience and get the benefit of their best thinking as to how we might 
improve the law or the rules or regulations, 

I just want to thank you, Mr. Chairman, for permitting me to sit 
here the last several days. I suppose you are going to hold more 
hearings—— 

Senator Lenman. I shall always be very glad to have you present. 

Senator Carenart. I will be very happy if I may sit in on the rest 
of your meetings. I promise not to talk as long as I did the first day. 

Mr. Youne. May I haygone more word ? 

Senator Lenman. Surety, Mr. Young. 

Mr. Youna. I want to thank the committee for this opportunity to 
get this important matter on the record. I want to say to you, Sena- 
tor Lehman, that I appreciate your fine treatment here today and to 
particularly point out that in your case you have been serving the 
public and you have devoted your life to the public without the slight- 
est thought obviously of ever flitting back to Wall Street, and I want 
to express my appreciation for that. 

Senator Lenman. Thank you very much. 

Mr. Youna. I would like to say to the press that in view of the fact 
that it has been obvious that Senator Lehman did not understand the 
transaction that he scored me for, I hope you will take that into 
consideration when you report what transpired. 

Thank you. 

Senator Lenman. I understand it now. I personally have grave 
doubts as to the propriety of it. Before we recess I shall insert. in 
the record an article from the New York Post by Sylvia F. Porter. 

(The article referred to follows :) 


[New York Post, May 25, 1955] 
Young SuBMits a BILL 
(By Sylvia F. Porter) 


Let’s say you are a part owner of a fat, potentially profitable corporation 
which is being badly managed. I, a smart fellow, decide to get control of your 
corporation and make it pay. 

I buy into the company, become a big owner myself, start a terrific battle to 
kick out your company’s managers. I spend a wad of cash getting you and 
other owners to back me. I win and take over. 

The company makes money ; we all share in the profits. 

Then I say to you:“Now that you've benefited from my victory, you stock- 
holders ought to pay me back all the money I and my associates spent to toss 
out your former management. Here’s the bill,” 

You are shocked. I had led you to believe you shouldn’t pay any expenses 
for fights of this sort. You certainly didn’t expect to foot the bills for a fight 
I began on my own. But you go along, anyway. 

This, in capsule, is precisely what Robert R. Young, the Texas financier who 
won control of the $2-billion New York Central Railroad last year, after a 


fabulously costly proxy fight, has just asked the stockholders of the rail- 
road to do. 
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And at a meeting tomorrow, barring an unforseeable upset, the stockholders * 
of New York Central will vote to pay back to Young and his group the $1,308,733 
he estimates as the cost of his victorious fight. 

Young has a legal basis for what he is asking. 

He also has a shrewd argument in his contention that if successful challengers 
aren’t reimbursed this “would discourage others” from beginning worthwhile 
fights against incompetent managements. 

And he has a real appeal in his statement that since the proxy fight began 
the price of Central’s stock has climbed from 21% to a high of 43%—and thus 
the stockholders have enough paper profits to finance a million-dollar expense 
youcher. 

But regardless of Young’s own case—and his justifications and whatever 
actions he may take after he wins this point tomorrow—what he has done raises 
vital questions of business ethics. 

Young is not just another chairman of a giant corporation. He is a “symbol,” 
the man who won Central from the Vanderbilt-Morgan interests. 

But with this one maneuver he has opened the door to great abuses of corpo- 
rations in our country. 

It doesn’t take much imagination, for instance, to think of a really ruthless 
promoter trying to “raid” a corporation. 

Knowing he could get back whatever he spent to get control, the promoter 
well might figure the sky’s the limit. The “ins” would run up huge bills in 
defense, the “outs” would run up similar bills—and all would be charged to 
stockholders. In an extreme case a sound corporation might be bankrupted 
just by a proxy fight to gain control. 

It doesn’t take much imagination to think of a corrupt management robbing 
a corporation’s treasury under the guise of a proxy fight. 

While Young’s honesty is above question, others might not be so honest. Again, 
a company might be fleeced clean. 

As for Young’s argument that the stock price rise justifies the move—well, 
if the market had been in a slump in 1954, Central stock would have gone down, 
no matter what its management. Would Young then not have submitted a bill? 
If the yardstick is to be a rising stock price, an unscrupulous management might 
concentrate just on achieving this. 

This new proxy-fight twist cries out for official regulation or law—and the 
Government’s policing agencies should move into this area now and decide what 
controls are appropriate. 

By happy coincidence, the Senate Banking Committee will open hearings on 
the whole proxy-contest question June 1. This is a natural. Young should be 
called. The entire issue should be debated in public; and if new laws are 
necessary, they should be passed now. 

Young has at least done a service in pushing this into the open. The time 
for controls is now at the start—so that a questionable development does not 
turn into one of the worst financial scandals of our era. 


(Whereupon, at 12:45 p. m., the subcommittee recessed subject to 
the call of the chairman. ) 
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Corporate Proxy Contests 


WEDNESDAY, JUNE 15, 1955 


Untrep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D.C. 

The subcommittee met, pursuant to recess, in room 301, Senate 
Office Building, at 10:10 a. m., Senator Herbert H. Lehman (chair- 
man of the subcommittee) presiding. 

Present: Senators Lehman and Bennett. 

Also present: Robert A. Wallace, staff director of the committee. 

Senator Leaman. Mr. Armstrong, you are the first witness. I 
notice that you have a prepared statement. 


STATEMENT OF J. SINCLAIR ARMSTRONG, CHAIRMAN, SECURITIES 
AND EXCHANGE COMMISSION 


Mr. Armstrong. Yes, sir. 

Senator Leman. I do not know whether you wish to read the 
statement or speak extemporaneously. Whichever you wish to do is 
satisfactory. 

Mr. Armstrrone. I would appreciate it, sir, if I may read the state- 
ment. Possibly from time to time it would be desirable to make 
extemporaneous remarks. 

Senator Leuman. It looks as though you have some of your asso- 
ciates here. For the record, will you give their names. 

Mr. Armstrong. Yes, Mr. Chairman. For the record, if you will 
forgive me for starting with myself, because I am the Chairman of 
the Securities and Exchange Commission, my name is J. Sinclair 
Armstrong, and I am from Illinois. I have been a member of the 
Securities and Exchange Commission since July of 1953, and on Ma 
25 of the present year, I succeeded Ralph H. Demmler, who riers § 
as Chairman of the Commission. 

I am accompanied, Mr. Chairman, by my three fellow Commis- 
sioners, Commissioner Clarence H. Adams, of Connecticut; Com- 
missioner Andrew Jackson Goodwin, Jr., of Alabama; and Commis- 
sioner Andrew Downey Orrick, of California. We are the full 
Commission at the present time. 

I am also accompanied, Mr. Chairman, by Byron D. Woodside, 
who is sitting on my right, the Director of the Division of Corpora- 
tion Finance, and by Mr. Manuel F. Cohen, the chief counsel forthe 
Division of Corporation Finance. 
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I am also accompanied by Mr. Phillip A. Loomis, the Associate 
Director of our Division of Trading and Exchanges; by Mr. Thomas 
G. Meeker, the Associate General Counsel for the Commission; and 
by Mr. Francis Uriell, who is the executive assistant to the Chairman 
of the Commission. Also, Mr. James Phelan, who is the legal assist- 
ant to Commissioner Goodwin. 

Mr. Chairman, on behalf of the Commission and its staff, I wish to 
express our willingness to cooperate with your committee in its study 
of proxy contests and to assist you to the full extent of our experience 
and resources. Indeed, we welcome the opportunity of laying before 
you some of the important problems which face the Commission in 
the administration of the rules under section 14 of the Securities Ex- 
change Act of 1934 in regard to proxy contests for control of listed 
companies. 

For easy reference, I will refer to the Securities Exchange Act of 
1934 hereafter as the Exchange Act. 

I believe that this is the first time since the enactment of the Ex- 
change Act that either the Banking and Currency Committee of the 
Senate or the Interstate and Foreign Commerce Committee of the 
House has undertaken to study the legislative and administrative poli- 
cies and procedures under the Exchange Act with particular reference 
to the matter of proxy contests. 

Senator Leuman. I want to say that I am very glad indeed that 
this committee has undertaken that study, and that we are receiving 
such good cooperation from your Commission. I think the committee 
has already uncovered a good many things that are of great interest. 

Mr. Armstrronc. Thank you, sir. We are in full accord with your 
observations, sir. 

In my testimony here I will endeavor to avoid comment upon spe- 
cific contests and incidents in those proxy contests unless questions are 
put to me concerning them. In that event, I will be glad to respond 
as completely and as fully as you may wish. Rather, I will attempt 
to lay before you principles which have been formulated by the Com- 
mission for the guidance of the public and the Commission under the 
rules, and to diseuss the application of those principles to various 
types of problems which the Commission has encountered in prox 
contests in recent years. Further, I should like to make it clear that 
nothing I say should be construed as criticism of any company, group, 
profession, or individual. My remarks are directed solely to a com- 
prehensive exposition of the nature of the problem before the 
Commission. 

To begin, I believe it essential to an understanding of the Commis- 
sion’s activities in a proxy contest that certain aspects of the Commis- 
sion’s statutory authority and administrative procedures be explained. 

The only Federal legislation regarding the solicitation of proxies 
in proxy contests affecting listed companies is contained in section 14 
of the Exchange Act. The Publie Utility Holding Company Act of 
1935 and the Investment Company Act of 1940 contain similar provi- 
sions but these may proper! be considered merely as extensions into 
specific industry areas of the general Federal power which is con- 
tained in the Exchange Act. 

The language of section 14 has already been introduced in the rec- 
ord. I would like at this time to submit for the record a copy of the 
Commission’s proxy rules as they now exist. 
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Senator Lenman. Without objection, it is so ordered. 
(The document referred to follows :) 


REGULATION X-14, SoLicrratTIon or Proxies 


Rule X-14A-1. Definitions 


Unless the context otherwise requires, all terms used in this regulation have 
the same meanings as in the Act or elsewhere in the General Rules and Regula- 
tions thereunder. In addition, the following definitions apply unless the context 
otherwise requires: 

Associate: The term “associate” used to indicate a relationship with any 
person, means (1) any corporation or organization (other than the issuer or a 
majority owned subsidiary of the issuer) of which such person is an officer or 
partner or is, directly or indirectly, the beneficial owner of 10 percent or more 
of any class of equity securities, (2) any trust or other estate in which such 
person has a substantial beneficial interest or as to which such person serves 
as trustee or in a similar fiduciary capacity, and (3) any relative or spouse of 
such person, or any relative of such spouse, who has the same home as such 
person or who is a director or officer of the issuer or any of its parents or 
subsidiaries. 

Issuer: The term “issuer” means the issuer of the securities in respect of 
which a proxy is solicited. 

Last fiscal year: The term “last fiscal year” of the issuer means the last 
fiscal year of the issuer ending prior to the date of the meeting for which proxies 
are to be solicited. 

Proxy: The term “proxy” includes every proxy, consent, or authorization 
within the meaning of Section 14 (a) of the Act. The consent or authorization 
may take the form of failure to object or to dissent. 

Proxy statement: The term “proxy statement” means the statement required 
by Rule X-14A-3 (a), whether or not contained in a single document. 

Solicitation: The term “solicitation” includes (1) any request for a proxy 
whether or not accompanied by or included in a form of proxy, (2) any request 
to execute or not to execute, or to revoke, a proxy, or (3) the furnishing of a 
form of proxy to security holders under circumstances reasonably calculated to 
result in the procurement of a proxy. The term does not apply, however, to 
the furnishing of a form of proxy to a security holder upon the unsolicited 
request of such security holder, the performance by the issuer of acts required 
by Rule X-14A-7, or the performance by any person of ministerial acts on behalf 
of a person soliciting a proxy. 


Rule X-14A-2. Solicitations To Which Rules Apply 


The rules contained in this regulation apply to every solicitation of a proxy 
with respect to securities listed and registered on a national securities exchange, 
except the following: 

(a) Any solicitation made otherwise than on behalf of the management of 
the issuer where the total number of persons solicited is not more than ten. 

(b) Any solicitation by a person in respect to securities carried in his name 
or in the name of his nominee (otherwise than as voting trustee) or held in his 
custody, if such person— 

(1) receives no commission or remuneration for such solicitation, directly 
or indirectly, other than reimbursement of reasonable expenses; 

(2) furnishes promptly to the person solicited a copy of all soliciting mate- 
rial with respect to the same subject matter or meeting received from all 
persons who shall furnish copies thereof for such purpose and who shall, if 
requested, defray the reasonable expenses to be incurred in forwarding 
such material; and 

(3) in addition, does no more than impartially instruct the person so- 
licited to forward a proxy to the person, if any, to whom the person solicited 
desires to give a proxy, or impartially request from the person solicited 
instructions as to the authority to be conferred by the proxy and state that 
a proxy will be given if no instructions are received by a certain date. 

(c) Any solicitation by a person in respect of.securities of which he is the 
beneficial owner. 

(d) Any solicitation involved in the offer or sale of a certificate of deposit or 
other security registered under the Securities Act of 1933. 


60650—56—pt. 318 
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(e) Any solicitation with respect to a plan of reorganization under Chapter X 
of the Bankruptcy Act, as amended, if made after the entry of an order approv- 
ing such plan pursuant to Section 174 of said Act and after, or concurrently with, 
the transmittal of information concerning such plan as required by Section 175 
of said Act. 

(f) Any solicitation which is subject to Rule U-62 under the Public Utility 
Holding Company Act of 1935. s 

(g) Any solicitation through the medium of a newspaper advertisement which 
informs security holders of a source from which they may obtain copies of a 
proxy statement, form of proxy, and any other soliciting material and does no 
more than (1) name the issuer, (2) state the reason for the advertisement, and 
(3) identify the proposal or proposals to be acted upon by security holders. 


Rule X-14A-38. Information to be Furnished Security Holders 


(a) No solicitation subject to this regulation shall be made unless each person 
solicited is concurrently furnished or has previously been furnished with a writ- 
ten proxy statement containing the information specified in Schedule 14A, 

(b) If the solicitation is made on behalf of the management of the issuer 
and relates to an annual meeting of security holders at which directors are 
to be elected, each proxy statement furnished pursuant to paragraph (a) shall 
be accompanied or preceded by an annual report to such security holders con- 
taining such financial statements for the last fiscal year as will, in the opinion 
of the management, adequately reflect the financial position and operations of 
the issuer. Such annual report, including financial statements, may be in any 
form deemed suitable by the management. This paragraph shall not apply, 
however, to solicitations made on behalf of the management before the financial 
statements are available if solicitation is being made at the time in opposition 
to the management and if the management’s proxy statement includes an under- 
taking in boldface type to furnish such annual report to all persons being 
solicited at least twenty days before the date of the meeting. 

(c) Four copies of each annual report sent to security holders pursuant to 
this rule shall be mailed to the Commission, solely for its information, not 
later than the date on which such report is first sent or given to security holders 
or the date on which preliminary copies of solicitation material are filed with 
the Commission pursuant to Rule X-14A-6 (a), whichever date is later. The 
annual report is not deemed to be “soliciting material” or to be “filed” with the 
Commission or otherwise subject to this regulation or to the liabilities of Sec- 
tion 18 of the Act, except to the extent that the issuer specifically requests that 
it be treated as a part of the proxy soliciting material or incorporates it in the 
proxy statement by reference. 


Rule X-14A—4. Requirements as to Proxy 


(a) The form of proxy (1) shall indicate in boldface type whether or not the 
proxy is solicited on behalf of the management, (2) shall provide a specifically 
designated blank space for dating the proxy, and (3) shall identify clearly and 
impartially each matter or group of related matters intended to be acted upon, 
whether proposed by the management or by security holders. No reference 
need be made, however, to proposals as to which discretionary authority is 
conferred pursuant to paragraph (c). 

(b) Means shall be provided in the form of proxy whereby the person solicited 
is afforded an opportunity to specify by ballot a choice between approval or 
disapproval of each matter or group of related matters referred to therein as 
intended to be acted upon, other than elections to office. A proxy may confer 
discretionary authority with respect to matters as to which a choice is not so 
specified provided the form of proxy states in boldface type how it is intended 
to vote the shares represented by the proxy in each such case. 

(ec) A proxy may confer discretionary authority with respect to other matters 
which may come before the meeting, provided the persons on whose behalf the 
solicitation is made are not aware a reasonable time prior to the time the solici- 
tation is made that any such other matters are to be presented for action at the 
meeting, and provided further that a specific statement to that effect is made 
in the proxy statement or in the form of proxy. A proxy may also confer 
discretionary authority with respect to any proposal omitted from the proxy 
statement and form of proxy pursuant to paragraph (c) of Rule X—14A-8. 

(d) No proxy shall confer authority (1) to vote for the election of any person 
to any office for which a bona fide nominee is not named in the proxy statement, 
or (2) to vote at any annual meeting other than the next annual meeting (or. 
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any adjournment thereof) to be held after the date on which the proxy state- 
ment and form of proxy are first sent or given to security holders. 

(e) The proxy statement or form of proxy shall provide, subject to reason- 
able specified conditions, that the shares represented by the proxy will be voted 
and that where the person solicited specifies by means of a ballot provided 
pursuant to paragraph (b) a choice with respect to any matter to be acted 
upon, the shares will be voted in accordance with the specifications so made. 


Rule X-14A-5. Presentation of Information in Prozy Statement 


(a) The information included in the proxy statement shall be clearly pre- 
sented and the statements made shall be divided into groups according to sub- 
ject matter and the various groups of statements shall be preceded by appro- 
priate headings. The order of items and subitems in the schedule need not be 
followed. Where practicable and appropriate, the information shall be pre- 
sented in tabular form. All amounts shall be stated in figures. Information 
required by more than one applicable item need not be repeated. No statement 
need be made in response to any item or subitem which is inapplicable. 

(b) Any information required to be included in the proxy statement as to 
terms of securities or other subject matter which from a standpoint of prac- 
tical necessity must be determined in the future may be stated in terms of 
present knowledge and intention. To the extent practicable, the authority to 
be conferred concerning each such matter shall be confined within limits rea- 
sonably related to the need for discretionary authority. Subject to the fore- 
going, information which is not known to the persons on whose behalf the 
solicitation is to be made and which it is not reasonably within the power of 
such persons to ascertain or procure may be omitted, if a brief statement of the 
circumstances rendering such information unavailable is made. 

(c) There may be omitted from the proxy statement any information con- 
tained in any other proxy soliciting material which has been furnished to each 
person solicited in connection with the same meeting or subject matter if a 
clear reference is made to the particular document containing such information. 

(d) All printed proxy statements shall be set in roman type at least as large 
as ten-point modern type except that to the extent necessary for convenient 
presentation financial statements and other statistical or tabular matter may 
be set in roman type at least as large of eight-point modern type. All type shall 
be leaded at least two points. 


Rule X-14A-6. Material Required to be Filed 


(a) Three preliminary copies of the proxy statement and form of proxy 
and any other soliciting material to be furnished to security holders concur- 
rently therewith shall be filed with the Commission at least ten days prior to 
the date definitive copies of such material are first sent or given to security 
holders, or such shorter period prior to that date as the Commission may 
authorize upon a showing of good cause therefor. 

(b) Three preliminary copies of any additional soliciting material, relating 
to the same meeting or subject matter, furnished to security holders subsequent 
to the proxy statement shall be filed with the Commission at least two days 
(exclusive of Saturdays, Sundays, or holidays) prior to the date copies of such 
material are first sent or given to security holders, or such shorter period prior 
to — date as the Commission may authorize upon a showing of good cause 
therefor. 

(ec) Four definitive copies of the proxy statement, form of proxy and all other 
soliciting material, in the form in which such material is furnished to security 
holders, shall be filed with, or mailed for filing to, the Commission not later 
than the date such material is first sent or given to any security holders. Three 
copies of such material shall at the same time be filed with, or mailed for 
tiling to each national securities exchange upon which any security of the issuer 
is listed and registered. 

(d) If the solicitation is to be made in whole or in part by personal solicita- 
tion, three copies of all written instructions or other material which discusses 
or reviews, or comments upon the merits of, any matter to be acted upon and 
which is furnished to the individuals making the actual solicitation for their 
use directly or indirectly in connection with the solicitation shall be filed with 
the Commission by the person on whose behalf the solicitation is made at least 
five days prior to the date copies of such material are first sent or given to sitch 
individuals, or such shorter period prior to that date as the Commission may 
authorize upon a showing of good cause therefor. 
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(e) All copies of material filed pursuant to paragraph (a) or (b) shall be 
clearly marked “Preliminary Copies” and shall be for the information of the 
Commission only, except that such material may be disclosed to any department 
or agency of the United States Government and the Commission may make such 
inquiries or investigation in regard to the material as may be necessary for an 
adequate review thereof by the Commission. All material filed pursuant to para- 
graph (a), (b), or (c) shall be accompanied by a statement of the date upon 
which copies thereof are intended to be, or have been, released to security 
holders. All material filed pursuant to paragraph (d) shall be accompanied 
by a statement of the date upon which copies thereof are intended to be released 
to the individuals who will make the actual solicitation. 

(f) Copies of replies to inquiries from security holders requesting further 
information and copies of communications which do no more than request that 
forms of proxy theretofore solicited be signed and returned need not be filed 
pursuant to this rule. 


Nore.—Where preliminary copies of material are filed with the Commission 
pursuant to this rule, the printing of definitive copies for distribution to security 
holders should be deferred until the comments of the Commission’s staff have 
been received and considered. 


Rule X-14A-7. Mailing Communications for Security Holders 


If the management of the issuer has made or intends to make any solicita- 
tion subject to this regulation, the issuer shall perform such of the following 
acts as may be duly requested in writing with respect to the same subject matter 
or meeting by any security holder who is entitled to vote on such matter or to 
vote at such meeting and who shall defray the reasonable expenses to be in- 
curred by the issuer in the performance of the act or acts requested. 

(a) The issuer shall mail or otherwise furnish to such security holder the 
following information as promptly as practicable after the receipt of such 
request : 

(1) A statement of the approximate number of holders of record of any 
class of securities, any of the holders of which have been or are to be 
solicited on behalf of the management, or any group of such holders which 
the security holder shall designate. 

(2) If the management of the issuer has made, or intends to make, through 
bankers, brokers, or other persons any solicitation of the beneficial owners 
of securities of any class, a statement of the approximate number of such 
beneficial owners, or any group of such owners which the security holder 
shall designate, 

(3) An estimate of the cost of mailing a specified proxy statement, form 
of proxy or other communication to such holders, including insofar as known 
or reasonably available, the estimated handling and mailing costs of the 
bankers, brokers, or other persons specified in (2) above. 

(b) Copies of any proxy statement, form of proxy, or other communication 
furnished by the security holder shall be mailed by the issuer to such of the 
holders of record specified in (a) (1) above as the security holder shall 
designate. The issuer shall also mail to each banker, broker, or other person 
specified in (a) (2) above a sufficient number of copies of such proxy state- 
ment, form of proxy, or other communication as will enable the banker, broker, 
or other person to furnish a copy thereof to each beneficial owner solicited or 
to be solicited through him. Such material shall be mailed by the issuer with 
reasonable promptness after receipt of a tender of the material to be mailed, of 
envelopes or other containers therefor and of postage or payment for postage, 
except that such material need not be mailed prior to the first day on which 
the solicitation is made on behalf of the management. Neither the manage- 
ment nor the issuer shall be responsible for such proxy statement, form of 
proxy, or other communication. 

(c) In lieu of performing the acts specified above, the issuer may, at its 
option, furnish promptly to such security holder a reasonably current list of 
the names and addresses of such of the holders of record specified in (a) (1) 
above as the security holder shall designate, and a list of the names and ad- 
dresses of such of the bankers, brokers, or other persons specified in (a) (2) 
above as the security holder shall designate together with a statement of the 
approximate number of beneficial owners solicited or to be solicited through 
each such banker, broker, or other person and a schedule of the handling and 
mailing costs of each such banker, broker, or other person if such schedule has 
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been supplied to the management of the issuer. The foregoing information 
shall be furnished promptly upon the request of the security holder or at daily 
or other reasonable intervals as it becomes available to the management of the 
issuer. 


Rule X-14A-8. Proposals of Security Holders 


(a) If any security holder entitled to vote at a meeting of security holders 
of the issuer shall submit to the management of the issuer a reasonable time 
before the solicitation is made a proposal which is accompanied by notice of his 
intention to present the proposal for action at the meeting, the management 
shall set forth the proposal in its proxy statement and shall identify the 
proposal in its form of proxy and provide means by which security holders can 
make the specification provided for by Rule X-14A-4 (b). 

A proposal so submitted with respect to an annual meeting more than 60 days 
in advance of a day corresponding to the first date on which management proxy 
soliciting material was released to security holders in connection with the last 
annual meeting of security holders shall prima facie be deemed to have been 
submitted a reasonable time before the solicitation. This rule shall not apply, 
however, to elections to office. 

(b) If the management opposes the proposal, it shall also, at the request of 
the security holder, include in its proxy statement the name and address of 
the security holder and a statement of the security holder in not more than 100 
words in support of the proposal. ‘The statement and request of the security 
holder shall be furnished to the management at the same time that the proposal 
is furnished. Neither the management nor the issuer shall be responsible for 
such statement. 

(c) Notwithstanding the fcregoing, the management may omit a proposal and 
any statement in support thereof from its proxy statement and form of proxy 
under any of the following circumstances : 

(1) If the proposal as submitted is, under the laws of the issuer’s domicile, 
not a proper subject for action by security holders; or 

(2) If it clearly appears that the proposal is submitted by the security 
holder primarily for the purpose of enforcing a personal claim or redressing 
a personal grievance against the issuer or its management, or primarily for 
the purpose of promoting general economic, political, racial, religious, social, 
or similar causes; or 

(3) If the management has at the security holder’s request included a 
proposal in its proxy statement and form of proxy relating to either of the 
last two annual meetings of security holders or any special meeting held 
subsequent to the earlier of such two annual meetings and such security 
holder has failed without good cause to present the proposal, in person or by 
proxy, for action at the meeting; or 

(4) If substantially the same proposal has previously been submitted to 
security holders, in the management’s proxy statement and form of proxy 
relating to any annual or special meeting of security holders held within the 
preceding five calendar years, it may be omitted from the management’s 
proxy material relating to any meeting of security holders held within the 
three calendar years after the latest such previous submission, provided 
that— 

(i) If the proposal was submitted at only one meeting during such 
preceding period, it received less than 3% of the total number of votes 
cast in regard thereto; or 

(ii) If the proposal was submitted at only two meetings during such 
preceding period it received at the time of its second submission less than 
6% of the total number of votes cast in regard thereto; or 

(iii) If the proposal was submitted at three or more meetings during 
such preceding period, it received at the time of its latest submission 
less than 10% of the total number of votes cast in regard thereto. 

(5) If the proposal consists of a recommendation or request that the man- 
agement take action with respect to a matter relating to the conduct of the 
ordinary business operations of the issuer. 

(ad) Whenever the management asserts that a proposal and any statement in 
support thereof may properly be omitted from its proxy statement and form of 
proxy, it shall file with the Commission, not later than 20 days prior to the date 
the preliminary copies of the proxy statement and form of proxy are filed pur- 
suant to Rule X-14A-6 (a), or such shorter period prior to such date as the Com- 
mission may permit, a copy of the proposal and any statement in support thereof 
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as received from the security holder, together with a statement of the reasons 
why the management deems such omission to be proper in the particular case, and, 
where such reasons are based on matters of law, a supporting opinion of counsel. 
The management shall at the same time, if it has not already done so, notify 
the security holder submitting the proposal of its intention to omit the proposal 
from its proxy statement and form of proxy and shall forward to him a copy of 
the statement of the reasons why the management deems the omission of the 
proposal to be proper and a copy of such supporting opinion of counsel. 


Rule X-—14A-9. False or Misleading Statements 


No solicitation subject to this regulation shall be made by means of any proxy 
statement, form of proxy, notice of meeting, or other communication written or 
oral containing any statement which at the time and in the light of the circum- 
stances under which it is made, is false or misleading with respect to any 
material fact, or which omits to state any material fact necessary in order to 
make the statements therein not false or misleading or necessary to correct any 
statement in any earlier communication with respect to the solicitation of a 
proxy for the same meeting or subject matter which has become false or mis- 
leading. 


Rule X-14A-10. Prohibition of Certain Solicitations 
No person making a solicitation which is subject to this regulation shall 
solicit— 
(a) Any undated or postdated proxy; or 
(b) Any proxy which provides that it shall be deemed to be dated as of 
any date subsequent to the date on which it is signed by the security holder. 


SCHEDULE 14A—INFORMATION REQUIRED IN PROXY STATEMENT 


Note.—Where any item calls for information with respect to any matter to be 
acted upon and such matter involves other matters with respect to which infor- 
mation is called for by other items of this schedule, the information called for by 
all applicable items shall be given. For example, if action is to be taken with 
respect to any merger, consolidation or acquisition, specified in Item 14 which 
involves the election of directors, Items 6 and 7 shall also be answered. 


Item 1. Revocability of Proxy 


State whether or not the person giving the proxy has the power to revoke it. 
If the right of revocation before the proxy is exercised is limited or is subject 
to compliance with any formal procedure, briefly describe such limitation or 
procedure. 


Item 2. Dissenters’ Rights of Appraisal 


Outline briefly the rights of appraisal or similar rights of dissenters with 
respect to any matter to be acted upon and indicate any statutory procedure 
required to be followed by dissenting security holders in order to perfect such 
rights. Where such rights may be exercised only within a limited time after 
the date of the adoption of a proposal, the filing of a charter amendment or other 
similar act, state whether the person solicited will be notified of such date. 


Item 8. Persons Making the Solicitation 


(a) If the solicitation is made on behalf of the management of the issuer, so 
state. Give the name of any director of the issuer who has informed the man- 
agement in writing that he intends to oppose any action intended to be taken by 
the management and indicate the action which he intends to oppose. 

(b) If the solicitation is made otherwise than on behalf of the management 
of the issuer, so state and give the names of the persons on whose behalf it is 
made. 

(c) State the names of the persons by whom the cost of the solicitation has 
been or will be borne, directly or 

(d) If the solicitation is made otherwise than by use of the mails, state the 
methods used. If the solicitation is made by specially engaged employees of 
the issuer or other paid solicitors, state (1) the material features of any con- 
tract or arrangement for such solicitation, (2) the cost or anticipated cost 
thereof, and (3) the approximate number of specially engaged employees of 


the issuer or employees of any other person (naming such other person) who 
will solicit proxies. 
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Item 4. Interest of Certain Persons in Matters To Be Acted Upon 

Describe briefly any substantial interest, direct or indirect (by security hold- 
ings or otherwise) of each of the following persons in any matter to be acted 
upon, other than elections to office: 

(a) If the soliciation is made on behalf of the management, each person who 
bas been a director or officer of the issuer at any time since the beginning of the 
last fiscal year. 

(b) If the solicitation is made otherwise than on behalf of the management, 
each person on whose behalf the solicitation is made. 

(c) Each nominee for election as a director of the issuer. 

(d) Each associate of the foregoing persons. 

Instruction: This item does not apply to any interest arising from the owner- 
ship of securities of the issuer where the security holder receives no extra or 
special benefit not shared on a pro rata basis by all other holders of the same 
class. 

Item 5. Voting Securities and Principal Holders Thereof 


(a) State as to each class of voting securities of the issuer entitled to be 
voted at the meeting, the number of shares outstanding and the number of votes 
to which each class is entitled. 

(b) Give the date as of which the record of security holders entitled to vote 
at the meeting will be determined. If the right to vote is not limited to security 
holders of record on that date, indicate the conditions under which other security 
holders may be entitled to vote. 

(c) If action is to be taken with respect to the election of directors and if 
the persons solicited have cumulative voting rights, make a statement that they 
have such rights and state briefly the conditions precedent to the exercise 
thereof. 

(d) If to the knowledge of the persons on whose behalf the solicitation is 
made, any person owns of record or beneficially more than 10 percent of the out- 
standing voting securities of the issuer, name such person, state the approximate 
amount of such securities owned of record but not owned beneficially and the 
approximate amount owned beneficially by such person and the percentage of 
oustanding voting securities represented by the amount of securities so owned 
in each such manner. 


Item 6, Nominees and Directors 


(a) If action is to be taken with respect to the election of directors, furnish 
the following information, in tabular form to the extent practicable, with respect 
to each person nominated for election as a director and each other person whose 
term of office as a director will continue after the meeting: 

(1) Name each such person, state when his term of office or the term 
of office for which he is a nominee will expire, and all other positions and 
offices with the issuer presently held by him, and indicate which persons are 
nominees for election as directors at that meeting. 

(2) State his present principal occupation or employment and give the 
name and principal business of any corporation or other organization in 
which such employment is carried on. Furnish similar information as to 
all of his principal occupations or employments during the last five years, 
unless he is now a director and was elected to his present term of office by 
a vote of security holders at a meeting for which proxies were solicited 
under this regulation. 

(3) If he is or has previously been a director of the issuer, state the period 
or periods during which he has served as such. 

(4) State, as of the most recent practicable date, the approximate amount 
of each class of equity securities of the issuer or any of its parents or sub- 
sidiaries, other than directors’ qualifying shares, beneficially owned directly 
or indirectly by him. If he is not the beneficial owner of any such securities, 
make a statement to that effect. 

(5) If more than 10 percent of any class of securities of the issuer or 
any of its parents or subsidiaries are beneficially owned by him and his 
associates, state the approximate amount of each class of such securities 
beneficially owned by such associates, naming each associate whose holdings 
are substantial. 

(b) If any nominee for election as a director is proposed to be elected pursuant 
to any arrangement or understanding between the nominee and any other person 
or persons, except the directors and officers of the issuer acting solely in that 
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capacity, name such other person or persons and describe briefly such arrange- 
ment or understanding. 


Item 7. Remuneration and Other Transactions With Management and Others 


Furnish the information called for by this item if action is to be taken with re. 
spect to (i) the election of directors, (ii) any bonus, profit sharing or other 
remuneration plan, contract, or arrangement in which any director, nominee for 
election as a director, or officer of the issuer will participate, (iii) any pension or 
retirement plan in which any such person will participate, or (iv) the granting or 
extension to any such person of any options, warrants, or rights to purchase any 
securities, other than warrants or rights issued to security holders, as such, on a 
pro-rata basis. However, if the solicitation is made on behalf of persons other 
than the management, the information required need be furnished only as to 
nominees for election as directors and as to their associates. 

(a) Furnish the following information in substantially the tabular form indi- 
cated below as to all direct remuneration paid by the issuer and its subsidiaries 
during the issuer’s last fiscal year to the following persons for services in all 
capacities: 

(1) Each director, and each of the three highest paid officers, of the issuer 
whose direct aggregate remuneration exceeded $30,000, naming each such 
person. 

(2) All directors and officers of the issuer as a group, without naming 
them. 

(A) Name of individual or identity of group: 
(B) Capacities in which remuneration was received: 
(C) Aggregate remuneration: 

Instructions: 1. This item applies to any person who was a director or 
officer of the issuer at any time during the period specified. However, in- 
formation need not be given for any portion of the period during which such 
person was not a director or officer of the issuer. 

2. The information is to be given on an accrual basis if practicable. The 
tables required by this paragraph and paragraph (b) may be combined if 
the issuer so desires. 

3. Do not include remuneration paid to a partnership in which any director 
or officer was a partner, but see paragraph (f) below. 

(b) Furnish the following information, in substantially the tabular form 
indicated, as to all pension or retirement benefits proopsed to be paid under any 
existing plan in the event of retirement at normal retirement date, directly or 
indirectly, by the issuer or any of its subsidiaries to each director or officer 
named in answer to paragraph (a) (1): 

(A) Name of individual or identity of group: 
(B) Amount set aside or accrued during issuer’s last fiscal year: 
(C) Estimated annual benefits upon retirement: 


Instructions: 1. The term “plan” in this paragraph and in paragraph 
(c) includes all plans, contracts, authorizations or arrangements, whether 
or not set forth in any formal document. 

2. Column (B) need not be answered with respect to payments computed 
on an actuarial basis under any plan which provides for fixed benefits in 
- event of retirement at a specified age or after a specified number of years 
ot service. 

8. The information called for by Column (C) may be given in a table show- 
ing the annual benefits payable upon retirement to persons in specified salary 
classifications. 

4. In the case of any plan (other than those specified in instruction 2) 
where the amount set aside each year depends upon amount of earnings 
of the issuer or its subsidiaries for such year or a prior year, or where it 
is otherwise impracticable to state the estimated annual benefits upon retire- 
ment, there shall be set forth, in lieu of the information called for by 
Column (C), the aggregate amount set aside or accrued to date, unless it 
is impracticable to do so, in which case there shall be stated the method 
of computing such benefits. 


(c) Describe briefly all remuneration payments (other than direct remunera- 
tion for services and pension or retirement benefits) proposed to be made in the 
future directly or indirectly by the issuer or any of its subsidiaries pursuant to 
any existing plan or arrangement to (i) each director or officer named in answer 
to paragraph (a) (1), naming each such person, and (ii) all directors and officers 
of the issuer as a group, without naming them. 
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Instruction: Information need not be included as to payments to be made 
for, or benefits to be received from group life or accident insurance, group 
hospitalization or similar group payments or benefits. 

(d) Furnish the following information as to all options to purchase securities, 
from the issuer or any of its subsidiaries, which were granted to or exercised 
py the following persons since the beginning of the issuer’s last fiscal year? 
(i) each director or officer named in answer to paragraph (a) (1), naming each 
such person; and (ii) all directors and officers of the issuer as a group, without 
naming them: 

(1) As to options granted, state (i) the title and amount of securities 
called for; (ii) the prices, expiration dates and other material provisions; 
(iii) the consideration received for the granting thereof; and (iv) the 
market value of the securities called for on the granting date. 

(2) As to options exercised, state (i) the title and amount of securities 
purchased; (ii) the purchase price; and (iii) the market value of the securi- 
ties purchased on the date of purchase. 

Instructions: 1. The term “options” as used in this paragraph (d) includes 
all options, warrants or rights other than those issued to security holders 
as such on a pro rata basis. 

2. The extension of options shall be deemed the granting of options within 
the meaning of this paragraph. 

3. (i) Where the total market value on the granting dates of the securities 
called for by all options granted during the period specified does not exceed 
$10,000 for any officer or director named in answer to paragraph (a) (1), 
or $30,000 for all officers and directors as a group, this item need not be 
answered with respect to options granted to such person or group. (ii) 
Where the total market value on the dates of purchase of all securities 
purchased through the exercise of options during the period specified does 
not exceed $10,000 for any such person or $30,000 for such group, this item 
need not be answered with respect to options exercised by such person or 
group. 

4. The information for all directors and officers as a group regarding 
market value of the securities on the granting date of the options and on 
the purchase date, may be given in the form of price ranges for each calendar 
quarter during which options were granted or exercised. 

(e) State as to each of the following persons who was indebted to the issuer 
or its subsidiaries at any time since the beginning of the last fiscal year of the 
issuer, (i) the largest aggregate amount of indebtedness outstanding at any 
time during such period, (ii) the nature of the indebtedness and of the trans- 
action in which it was incurred, (iii) the amount thereof outstanding as of the 
latest practicable date, and (iv) the rate of interest paid or charged thereon: 

(1) Bach director or officer of the issuer; 

(2) Each nominee for election as a director; and, 

(3) Each associate of any such director, officer or nominee. 

Instructions: 1. See instruction 1 to paragraph (a). Include the name 
of each person whose indebtedness is described and the nature of the rela- 
tionship by reason of which the information is required to be given. 

2. This paragraph does not apply to any person whose aggregate indebted- 
ness did not exceed $10,000 or 1% of the issuer’s total assets, whichever is 
less, at any time during the period specified. Exclude in the determination 
of the amount of indebtedness all amounts due from the particular person 
for purchases subject to usual trade terms, for ordinary travel and expense 
advances and for other transactions in the ordinary course of business. 

(f) Describe briefly, and where practicable state the approximate amount of, 
any material interest, direct or indirect, of any of the following persons in any 
material transactions since the beginning of the issuer’s last fiscal year, or in 
any material proposed transactions, to which the issuer or any of its subsidiaries 
was or is to be a party: 

(1) Any director or officer of the issuer; 

(2) Any nominee for election as a director; 

(3) Any security holder named in answer to item 5 (d); or 

(4) Any associate of any of the foregoing persons. 

Instructions: 1. See instruction 1 to paragraph (a). Include the name of 
each person whose interest in any transaction is described and the nature 
of the relationship by reason of which such interest is required to be de- 
scribed. Where it is not practicable to state the approximate amount of 
the interest, the approximate amount involved in the transaction shall be 
indicated. 
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2. As to any transaction involving the purchase or sale of assets by or 
to the issuer or any subsidiary, otherwise than in the ordinary course of 
business, state the costs of the assets to the purchaser and the cost thereof 
to the seller if acquired by the seller within two years prior to the trans- 
action. 

8. The instruction to item 4 shall apply to this item. 

4. No information need be given under this paragraph as to any remunera- 
tion or other transaction reported in response to (a), (b), (c), (d), or (e) 
of this item. 

5. No information need be given under this paragraph as to any trans- 
action or any interest therein where: 

(i) The rates or charges involved in the transaction are fixed by law 
or determined by competitive bids ; 

(ii) The interest of the specified person in the transaction is solely 
that of a director of another corporation which is a party to the trans- 
action ; 

(iii) The transaction involves services as a bank depositary of funds, 
transfer agent, registrar, trustee under a trust indenture, or other 
similar services ; 

(iv) The interest of the specified person does not exceed $30,000; or 

(v) The transaction does not involve remuneration for services, di- 
rectly or indirectly, and (A) the interest of the specified persons arises 
from the ownership individually and in the aggregate of less than 10% 
of any class of equity securities of another corporation which is a 
party to the transaction, (B) the transaction is in the ordinary course 
of business of the isster or its subsidiaries, and (C) the amount of 
such transaction or series of transactions is less than 10% of the 
total sales or purchases, as the case may be, of the issuer and its 
subsidiaries. 

6. Information shall be furnished under this paragraph with respect to 
transactions not excluded above which involved remuneration, directly or 
indirectly, to any of the specified persons for services in any capacity un- 
less the interest of such persons arises solely from the ownership indi- 
vidually and in the aggregate of less than 10% of any class of equity 
securities of another corporation furnishing the services to the issuer or 
its subsidiaries. 

7. This paragraph (f) does not require the disclosure of any interest 
in any transaction unless such interest and transaction are material. 


Item 8. Selection of Auditors 


If action is to be taken with respect to the selection or approval of auditors, 
or if it is proposed fhat particular auditors shall be recommended by any com- 
mittee to select auditors for whom votes are to be cast, name the auditors 
and describe briefly any direct financial interest or any material indirect 
financial interest in the issuer or any of its parents or subsidiaries, or any con- 
nection during the past three years with the issuer or any of its parents or sub- 


sidiaries in the capacity of promoter, underwriter, voting trustee, director, officer, 
or employee. 


Item 9. Bonus, Profit Sharing, and Other Remuneration Plans 


If action is to be taken with respect to any bonus, profit sharing, or other 
remuneration plan, furnish the following information : 

(a) Describe briefly the material features of the plan, identify each class 
of persons who will participate therein, indicate the approximate number of 
persons in each such class, and state the basis of such participation. 

(b) State separately the amounts which would have been distributable under 
the plan during the last fiscal year of the issuer (1) to directors and officers, and 
(2) to employees if the plan had been in effect. 

(c) State the name and position with the issuer of each person specified in 
Item 7 (a) who will participate in the plan and the amount which each such 
person would haye received under the plan for the last fiscal year of the issuer 
if the plan had been in effect. 

(d) Furnish such information, in addition to that required by this item and 
item 7, as may be necessary to describe adequately the provisions already made 
pursuant to all bonus, profit sharing, or other remuneration or incentive plans 
for (i) each director or officer named in answer to item 7 (a) who will partici- 


pate in the plan to be acted upon; (ii) all directors and officers of the issuer 
as a group; and (iii) all employees. 
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(e) If the plan to be acted upon can be amended otherwise than by a vote 
of stockholders, to increase the cost thereof to the issuer or to alter the alloca- 
tion of the benefits as between the groups specified in (b), state the nature of 
the amendments which can be so made. 

Instructions: 1. The term “plan” as used in this item means any plan 
as defined in instruction 1 to item 7 (b). 

2. If the plan is set forth in a formal plan, contract or arrangement, three 
copies thereof shall be filed with the Commission at the time preliminary 
copies of the proxy statement and form of proxy are filed pursuant to para- 
graph (a) of Rule X-14A-6. 


Item 10. Pension and Retirement Plans 


If action is to be taken with respect to any pension or retirement plan, furnish 
the following information : 

(a) Describe briefly the material features of the plan, identify each class of 
persons Who will be entitled to participate therein, indicate the approximate 
number of persons in each such class and state the basis of such participation. 

(b) State (1) the approximate total amount necessary to fund the plan with 
respect to past services, the period over which such amount is to be paid and 
the estimated annual payments necessary to pay the total amount over such 
period, (2) the estimated annual payment to be made with respect to current 
services and (3) the amount of such annual payments to be made for the benefit 
of (i) direetors and officers and (ii) employees. 

(c) State (1)the name and position with the issuer of each person specified 
in Item 7 (a) who will be entitled to participate in the plan, (2) the amount 
which would have been paid or set aside by the issuer and its subsidiaries for 
the benefit of such person for the last fiscal year of the issuer if the plan had 
been in effect, and (3) the amount of the annual benefits estimated to be payable 
to such person in the event of retirement at normal retirement date. 

(d) Furnish such information, in addition to that required by this item 
and item 7, as may be necessary to describe adequately the provisions already 
made pursuant to all bonus, profit sharing or other remuneration or incentive 
plans for (i) each director or officer named in answer to item 7 (a) who will 
participate in the plan to be acted upon; (ii) all directors and officers of the 
issuer as a group; and (iii) all employees. 

(e) If the plan to be acted upon can be amended otherwise than by a vote of 
stockholders to increase the cost thereof to the issuer or alter the allocation of 
the benefits as between the groups specified in (b) (3), state the nature of the 
amendments which can be so made, 

Instructions: 1. The term “plan” as used in this item means any plan as 
defined in instruction 1 to item 7 (b). 

2. The information called for by paragraph (b) (3) or (c) (2) need not 
be given as to payments made on an actuarial basis pursuant to any group 
pension plan which provides for fixed benefits in the event of retirement at a 
specified age or after a specified number of years of service. 

3. If the plan is set forth in a formal plan, contract or other document, 
three copies thereof shall be filed with the preliminary copies of the proxy 
statement and form of proxy at the time copies thereof are filed with the 
Commission pursuant to paragraph (a) of Rule X-14A-6. 


Item 11. Options, Warrants, or Rights 


If action is to be taken with respect to the granting or extension of any options, 
warrants, or rights to purchase securities of the issuer or any subsidiary, furnish 
the following information: . 

(a) State (i) the title and amount of securities called for or to be called 
for by such options, warrants, or rights; (ii) the prices, expiration dates, and 
other material conditions upon which the options, warrants, or rights may be 
exercised; (iii) the consideration received or to be received by the issuer or 
subsidiary for the granting or extension of the options, warrants, or rights; 
and (iv) the market value of the securities called for or to be called for by the 
options, warrants, or rights, as of the latest practicable date. 

(b) State separately the amount of options, warrants, or rights received or 
to be received by the following persons, naming each such person (i) each 
director or officer named in answer to item 7 (a); (ii) each nominee for election 
as a director of the issuer; (iii) each associate of such directors, oificers, or 
nominees; and (iv) each other person who received or is to receive 5 percent or 
more of such options, warrants, or rights. State also the total amount of such 
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options, warrants, or rights received or to be received by all directors and 
officers of the issuer as a group, without naming them. 

(c) Furnish such information, in addition to that required by this item 
and item 7, as may be necessary to describe adequately the provisions already 
made pursuant to all bonus, profit sharing, or other remuneration or incentive 
plans for (i) each director or officer named in answer to item 7 (a) who will 
participate in the plan to be acted upon; (ii) all directors and officers of the 
issuer as a group; and (iii) all employees. 

Instruction: Paragraphs (b) and (c) do not apply to warrants or rights 
to be issued to security holders as such on a pro rata basis. 


Item 12. Authorization or Issuance of Securities Otherwise than for Exchange 


If action is to be taken with respect to the authorization or issuance of any 
securities otherwise than for exchange for outstanding securities of the issuer, 
furnish the following information: 

(a) State the title and amount of securities to be authorized or issued. 

(b) Furnish a description of the securities such as would be required to be 
furnished in an application on the appropriate form for their registration on a 
national securities exchange. If the securities are additional shares of com- 
mon stock of a class outstanding, the description may be omitted except for a 
statement of the preemptive rights, if any. 

(ec) Describe briefly the transaction in which the securities are to be issued, 
including a statement as to (1) the nature and approximate amount of con- 
sideration received or to be received by the issuer, and (2) the approximate 
amount devoted to each purpose so far as determinable, for which the net 
proceeds have been or are to be used. 

(d) If the securities are to be issued otherwise than in a general public 
offering for cash, state the reasons for the proposed authorization or issuance, 
the general effect thereof upon the rights of existing security holders, and the 
vote needed for approval. 


Item 13. Modification or Exchange of Securities 


If action is to be taken with respect to the modification of any class of securi- 
ties of the issuer, or the issuance or authorization for issuance of securities 
of the issuer in exchange for outstanding securities of the issuer, furnish the 
following information: 

(a) If outstanding securities are to be modified, state the title and amount 
thereof. If securities are to be issued in exchange for outstanding securities, 
state the title and amount of securities to be so issued, and title and amount 
of outstanding securities to be exchanged therefor and the basis of the exchange. 

(b) Describe any material differences between the outstanding securities and 
the modified or new securities in respect of any of the matters concerning which 
information would be required in the description of the securities in an appli- 
eation on the appropriate form for their registration on a national securities 
exchange. 

(c) State the reasons for the proposed modification or exchange, the general 
effect thereof upon the rights of existing security holders, and the vote needed 
for approval. 

(d) Furnish a brief statement as to arrears in dividends or as to defaults 
in principal or interest in respect to the outstanding securities which are to be 
modified or exchanged and such other information as may be appropriate in the 
particular case to disclose adequately the nature and effect of the proposed 
action. 

(e) Outline briefly any other material features of the proposed modification 
or exchange. If the plan of proposed action is set forth in a written document, 
file copies thereof with the Commission in accordance with Rule X—14A-6. 


Item 14. Mergers, Consolidations, Acquisitions, and Similar Matters 


Furnish the following information if action is to be taken with respect to any 
plan for (i) the merger or consolidation of the issuer into or with any other 
person or of any other person into or with the issuer, (ii) the acquisition by 
the issuer or any of its security holders of securities of another issuer, (iii) 
the acquisition by the issuer of any other going business or of the assets thereof, 
(iv) the sale or other transfer of all or any substantial part of the assets of the 
issuer, or (v) the liquidation or dissolution of the issuer: 

(a) Outline briefly the material features of the plan. State the reasons there- 
for, the general effect thereof upon the rights of existing security holders, and 
the vote needed for its approval. If the plan is set forth in a written document, 
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file three copies thereof with the Commission at the time preliminary copies 
of the proxy statement and form of proxy are filed pursuant to Rule X-14A-6 (a). 

(b) Furnish the following information as to each person (other than totally 
held subsidiaries of the issuer) which is to be merged into the issuer or into or 
with which the issuer is to be merged or consolidated or the business or assets 
of which are to be acquired or which is the issuer of securities to be acquired by 
the issuer in exchange for all or a substantial part of its assets or to be acquired 
by security holders of the issuer. 

; (1) Describe briefly the business of such person. Information is to be 
given regarding pertinent matters such as the nature of the products or 
services, methods of production, markets, methods of distribution and the 
sources and supply of raw materials. 

(2) State the location and describe the general character of the plants 
and other important physical properties of such person. The description 
is to be given from an economic and business standpoint, as distinguished 
from a legal standpoint. 

(3) Furnish a brief statement as to dividends in arrears or defaults in 
principal or interest in respect of any securities of the issuer or of such 
person, and as to the effect of the plan thereon and such other information 
as may be appropriate in the particular case to disclose adequately the nature 
and effect of the proposed action. 

(c) As to each class of securities of the issuer, or of any person specified in 
paragraph (b), which is admitted to dealing on a national securities exchange 
or with respect to which a market otherwise exists, and which will be materially 
affected by the plan, state the high and low sale prices (or, in the absence of 
trading in a particular period, the range of the bid and asked prices) for each 
quarterly period within two years. This information may be omitted if the plan 
involves merely the liquidation or dissolution of the issuer. 


Item 15. Financial Statements 


(a) If action is to be taken with respect to any matter specified in Item 12, 13, 
or 14 above, furnish certified financial statements of the issuer and its subsidiaries 
such as would currently be required in an original application for the registra- 


tion of securities of the issuer under the Act. All schedules other than the 
schedules of supplementary profit and loss information may be omitted. 
Instruction: Such statements shall be prepared and certified in accordance 
with Regulation S—-X. 

(b) If action is to be taken with respect to any matter specified in Item 14 (b), 
furnish financial statements such as would currently be required in an original 
application by any person specified therein for registration of securities under 
the Act. Such statements need not be certified and all schedules other than the 
schedules of supplementary profit and loss information may be omitted. How- 
ever, such statements may be omitted for (i) a totally held subsidiary of the 
issuer which is included in the consolidated statement of the issuer and its 
subsidiaries, or (ii) a person which is to succeed to the issuer or to the issuer 
and one or more of its totally held subsidiaries under such circumstances that 
Form 8-B would be appropriate for registration of securities of such person 
issued in exchange for listed securities of the issuer. 

(c) Notwithstanding paragraphs (a) and (b) above, any or all of such finan- 
cial statements which are not material for the exercise of prudent judgment in 
regard to the matter to be acted upon may be omitted if the reasons for such 
omission are stated. Such financial statements are deemed material to the exer- 
cise of prudent judgment in the usual case involving the authorization or issuanee 
of any material amount of senior securities, but are not deemed material in cases 
involving the authorization or issuance of common stock, otherwise than in 
exchange. 

(d) The proxy statement may incorporate by reference any financial state- 
ments contained in an annual report sent to security holders pursuant to Rule 
X-14A-8 with respect to the same meeting as that to which the proxy statement 


relates, provided such financial statements substantially meet the requirements 
of this item. 


Item 16. Acquisition or Disposition of Property 


If action is to be taken with respect to the acquisition or disposition of an 
property, furnish the following information: : 


(a) Describe briefly the general character and location of the property. 
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(b) State the nature and amount of consideration to be paid or received by 
the issuer or any subsidiary. To the extent practicable, outline briefly the facts 
bearing upon the question of the fairness of the consideration. 

(c) State the name and address of the transferer or transferee, as the case 
may be, and the nature of any material relationship of such person to the issuer 
or any affiliate of the issuer. 

(d) Outline briefly any other material features of the contract or transaction, 


Item 17. Restatement of Accounts 

If action is to be taken with respect to the restatement of any asset, capital, 
or surplus account of the issuer, furnish the following information : 

(a) State the nature of the restatement and the date as of which it is to be 
effective. 

(b) Outline briefly the reasons for the restatement and for the selection of 
the particular effective date. 

(c) State the name and amount of each account (including any reserve ac- 
counts) affected by the restatement and the effect of the restatement thereon. 

(d) To the extent practicable, state whether and the extent, if any, to which, 
the restatement will, as of the date thereof, alter the amount available for dis- 
tribution to the holders of equity securities. 


Item 18. Action with Respect to Reports 


If action is to be taken with respect to any report of the issuer or of its direc- 
tors, officers, or committees or any minutes of meeting of its stockholders, fur- 
nish the following information : 

(a) State whether or not such action is to constitute approval or disapproval 
of any of the matters referred to in such reports or minutes. 

(b) Identify each of such matters which it is intended will be approved or 
disapproved, and furnish the information required by the appropriate item or 
items of this schedule with respect to each such matter. 

Item 19. Matters Not Required to be Submitted 


If action is to be taken with respect to any matter which is not required to be 
submitted to a vote of security holders, state the nature of such matter, the rea- 
sons for submitting it to a vote of security holders and what action is intended 
to be taken by the management in the event of a negative vote on the matter 
by the security holders. 

Item 20. Amendment of Charter, Bylaws, or Other Documents 


If action is to be taken with respect to any amendment of the issuer’s charter, 
bylaws, or other documents as to which information is not required above, state 
briefly the reasons for and general effect of such amendment and the vote needed 
for its approval. 

Item 21. Other Proposed Action 


If action is to be taken with respect to any matter not specifically referred to 
above, describe briefly the substance of each such matter in substantially the 
same degree of detail as is required by Items 5 to 20, inclusive, above. 

Mr. Armstrong. At the risk of mentioning the obvious, the term 
“proxy” perhaps should be explained. Usually the term is employed 
to refer to the authorization given by a security holder, to another, to 
represent him at a meeting of security holders and to vote his shares 
or otherwise exercise for him the particular franchise which is an inci- 
dence of the ownership of a security. The authorization usually takes 
the form of a written instrument by which the person having the right 
to vote authorizes another to act for him with respect to voting the se- 
curities. Legally, the relationship so created is one of agency and the 
term “proxy” is sometimes used to refer not only to the written au- 
thorization, but also to the person who as the agent of the owner holds 
the written proxy. In my testimony, and in discussion of our rules 
the term is used as relating to the written authorization. 

The language of the statute makes it unlawful to “solicit” a proxy 
“in contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the 
protection of investors.” 
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This statutory prohibition, except as I have noted, relates only to 
securities which are registered on a national securities exchange. Our' 
proxy rules have no application to unlisted securities. : 

The statute makes the prohibition applicable to “any person” who 
solicits. Thus, “any person,” whether part of the management of a 
company or one not connected with management, who solicits a proxy’ 
is subject to the Commission’s rules. 

The Federal power, therefore, relates to the solicitation of proxies’ 
by any person with reference to listed securities. The statute does’ 
not require anyone to solicit proxies. In fact, there are listed com- 
panies which do not solicit proxies for one reason or another. There 
is no requirement that, if a solicitation occurs, all security holders must 
be solicited. A company or any other person may solicit proxies from 
less than the whole class of owners of a particular security. Whether’ 
proxies are to be solicited is a matter solely for the parties concerned.’ 
The Federal power does not extend to compulsion or prohibition of 
solicitations. It comes into play only when solicitations occur. 

Corporations derive their rights, powers, and duties from the several 
States. Their internal affairs are governed by State statutes and court 
decisions, their charters, their bylaws, and resolutions of boards of di- 
rectors. Thus, the time and place of meetings of security holders, the 
composition of boards of directors, methods of election, rights of se- 
curity holders, the vote required for various corporate acts, the degree 
of discretion granted directors concerning many matters, the conduct: 
of a meeting, the method of voting and the subject matters to be acted 
upon by security holders, are all matters decided by the corporation 
subject to State law. In general, the Commission’s conception of the 
broad grant of authority in section 14 (a) has been that the rules were’ 
not intended to reach these matters. 

As I have said, the Commission’s rules under section 14 (a) of the 
act govern the “solicitation” of proxies. These rules represent a grad- 
ual evolution over the years of the Commission’s conception of what 
was intended by the broad language employed by the Congress in sec- 
tion 14 (a) of the act. The Commission has been guided in the de- 
velopment of the rules and in its administration of them not only by 
the jurisdictional concepts outlined above. It has also relied heavily 
on the statutory pattern reflected in the Securities Act of 1933, which 
I will hereafter call the Securities Act, and the reporting requirements 
and related provisions of the Exhange Act. 

Senator Leaman. You mentioned 1933. Is it 1933 or 1934? 

Mr. Armstrone. Sir, the Securities Act of 1933 is the one I was 
referring to and will refer to by the phrase Securities Act. The act 
which we are particularly discussing this morning is the Securities 
ee Act of 1934, which I call, For easy reference, the Exchange 

ct. 

Senator Leuman. Thank you. 

Mr, Armstrone. As you know, the Securities Act has for its pur- 
pose fair, adequate, ae accurate disclosure of material facts by the 
sellers of securities to the purchasers and the prevention of fraud in 
the sale of securities to the public. Sections 12 and 13 of the Ex- 
change Act require fair, adequate, and accurate disclosure by issuers 
apes registration of securities for listing on national securities ex- 
changes and equivalent periodic reporting to the public thereafter. 


Section 15 (d) of the Exchange Act requires certain companies which 
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have offered securities to the public under the Securities Act to com- 
ply with the reporting requirements of section 13 of the Exchange Act 
even though the securities are not listed on an exchange. Neither 
the Securities Act nor these provisions of the Exchange Act give the 
Commission any authority to pass on the merits of securities or cor. 

orate acts or to interfere with the internal affairs of corporations, 

‘he basic underlying principle of the two statutes, as they relate to 
the issuer companies, is one of fair disclosure to security holders and 
to the public. 

The Commission has felt its way along in promulgating and admin- 
istering the proxy rules which, in the main, have been limited to the 
implementation of that basic principle—fair disclosure. There have 
been 5 major revisions of the proxy rules in the 20 years since the 
Exchange Act was enacted. Each of these revisions was designed 
to elicit and bring into focus the types of information which the 
Commission felt should be furnished to security holders by persons, 
be they management or others, seeking security holders’ proxies. The 
proxy rules have been over the years, and now are, under continuing 
study by the Commission. 

In the ordinary situation, involving the election of directors or the 
accomplishment of some other corporate act, in which management 
seeks from its security holders the necessary proxies to hold a meet- 
ing and effect the desired action by a vote of security holders, and 
where no opposition invelving a countersolicitation develops, com- 
pliance with the Commission’s rules presents no great problem for 
the company or for the Commission. 

There has been furnished each member of the subcommittee a tabu- 
lation showing the number of proxy statements filed with the Com- 


mission for the last 3 calendar years and indicating the number in- 
volving elections of directors and other matters. 

I respectfully submit that table for inclusion in the record at this 
time. 

Senator Leaman. Without objection, it is so ordered. 
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(The table referred to follows :) 


Number of proxy statements filed under Regulation X—14 


Calendar year 


1953 1954 


| 


| Num 


Wer ~ \Percent| — 


|Percent 


— — ae 


Proxy statements filed by management .! 1,838 | 98.9 | 
Proxy statements filed by nonmanagement ! ‘ 22 1.2 


Total ' 1, 860 | 








For meetings at which the election of directors was 
one of the items of business 

For special meetings not involving the election of 
directors 

For assents and authorizations not involving a meet- 
ing or the election of directors. 





Total proxy statements filed 
Number of issuers filing proxy statements (undupli- 
cated count) 
Items of business other than election of directors: 
Mergers, consolidations, acquisition of business, 
and purchase and sale of property 4 
Issuance of new securities, modification of existing 
securities, and recap plans (other than mergers 
and. consolidations). . .....o0i...os.- cane scccd 
Employee pension plans 
Stock option plans 
Bonus and profit-sharing plans 
Indemnification for officers and directors 
Miscellaneous amendments to charter and bylaws, 
and miscellaneous other matters... _._._- 
Stockholder approval of the selection of inde- 
pendent auditors. 








1 Of these, the numbers involving contests for representation on the board of directors or control of the 
company are: 


Calendar year 
1952 


—_ Percent —— \Percent a \Percent 


Nonmanagement proxy statements and per- 
cent of total proxy statements filed 

Number of companies involved and percent of 

total companies that filed proxy statements. 


60650—56—pt. 3——_14 
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Mr. Armstrone. The second page of the tabulation shows in some 
detail the items of corporate business other than the election of direc- 
tors for which proxies were solicited. It will be observed that non- 
management solicitations represented 1.5 percent in 1952, 1.2 percent 
in 1953, and 2.2 percent in 1954 of the total proxy statements filed. 
Not all of these were solicitations in opposition of management, al- 
though most of them were. A few nonmanagement solicitations were 
made in support of corporate action proposed by management. 

It will be observed in the footnote that the nonmanagement solicita- 
tions involved contests for representation on the board of directors or 
control of the company in 21 instances in 1952, 17 instances in 1953, 
and 28 instances in 1954. 

Up to March 31, 1955, there were 11 nonmanagement solicitations, 
of which 8 involved election contests. 

The proxy rules provide for the disclosure in a proxy statement of 
certain specific types of information concerning the action to be taken 
and that no solicitation of proxies shall begin until the proxy state- 
ment has been furnished to the security holders being solicited. The 
specific informational requirements are to be found in the rules. 

Generally speaking, the information required under the proxy rules 
as they exist today provides the security holder with a broad basis of 
financial information about the company and specific information 
about the persons seeking to be elected as directors, their business 
experience, their remuneration and contractual relations with the com- 
pany, if any, their bonus stock options and other emoluments of office. 
The information prescribed for such disclosure is calculated to enable 
the average prudent investor to act intelligently upon each separate 
matter for which his vote or consent is sou ont. he rules also require 
that if an election of directors is to be held, the proxy statement must 
be accompanied or preceded by a copy of the company’s annual report 
for the preceding fiscal year. 

Senator Leuman. Mr. Armstrong, you have given figures as to the 
number of proxy contests in election contests involved. Those are 
companies, of course, over which you have jurisdiction. But I am 
told there were also a great many proxy contests in companies not 
subject to the Commission’s rules. Do you have any statistics on 
that? 

Mr. Armstrong. Mr. Chairman, the Commission itself having no 
jurisdiction in the area of proxy solicitation by companies not listed 
on national securities exchanges, except as I have noted, does not have 


any figures which we are prepared to 2 or vouch for. However, 
there are figures that have been compile 


d by private agencies which 
have been given some circulation. 

Senator Leuman. Could you give us any information as to which 
— agencies would have made those tabulations or published 
them ¢ 

Mr. Armstronc. The American Institute of Management has 
recently issued a publication on that subject. But we, sir, are not pre- 
pared to vouch for its accuracy or camila: 

Senator Leuman. You have no record in your office? 

Mr. Armstrone. No, sir; we do not. 

Mr. Watiace. Mr. Chairman, the Corporate Director, which is pub- 
lished by the American Institute of Management, has a list of proxy 
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contests for board control for 1952, 1953, and 1954. I think it might 
he well if that were submitted for the record. 

Senator Leuman. This includes only the years 1952, 1953, and 1954. 
It does not include the first months of 1955. There being no objection, 
t will be placed in the record. 

(The document referred to follows :) 


The Corporate Director, January 1955, published by the American Institute of Management 
: expressly for its members]! 


THe Proxy ConTEst 


The Corporate Director of May 1954 was devoted to an analysis of the back- 
ground facts of the proxy contest which had recently convulsed R. Hoe & Co., 
Inc. In it the institute remarked: “It is neither the province nor the custom 
of the American Institute of Management to intervene directly or indirectly in 
the internal disputes of America’s corporate enterprises. It goes without saying 
that such intervention would be gratuitous, would violate the spirit of objec- 
tivity and impartiality in which analysis of management must be conducted, 
and would involve the institute in disputations fruitless for its purposes.” 

That statement was made at a time when, although contests for control of a 
number of our corporations had aroused concern among the institute’s executive 
staff, they still did not appear to pose a threat to the welfare of long-established 
companies, other than that inseparable from all struggles for control. Cause 
for concern, they were not yet cause for alarm. 

This can no longer be said. Today, less than a year later, there is evidence 
of the reemergence into our business life of attitudes we thought long relegated 
to our turbulent industrial past. A reckless disregard for the public interest 
and the welfare of our companies alike is showing itself in certain proxy con- 
tests now in process or visibly impending. It is as though sudden expression had 
been given to a long-pent impulse to destroy what it has taken generations to 
vuild—publie confidence in the integrity of our private corporations and their 
officers. 

The institute conceded in its study of Hoe that proxy contests, to the extent 
that they aired shortcomings of management or brought to the attention of 
stockholders developments which called for corrective action, might well serve 
a healthy purpose. In the final analysis, we recognized, the proxy contest is 
the means provided within the corporate form for expression of stockholders’ 
will. Its outcome can be dictated only by the enunciated wishes of those who 
own the business. 

The institute saw, in fact, that the contest need not be successful to force 
changes in corporate policy. On more than one occasion a bid for power has 
been made, not with fixed intention to oust incumbents but as the only means 
of bringing dereliction of duty or ineffectiveness in action on the part of officers 
and directors to the attention of shareholders. Even when a determined 
attempt at ouster has met defeat, policy changes have often resulted sufficient 
to remedy the ills complained of. Astute management, sensitive to the mood 
of stockholders, though perhaps assured of continuance in office, has trimmed 
its sails when the breeze proved strong. 

All of this assumes, of course, that the bid for control depends, not merely 
on ownership of a substantial stock interest but on an interest that has not 
been acquired solely for the purpose of precipitating a contest for control. To 
increase a previous stockholding in order to raise one’s effective voting power 
within a company is one thing. It is a normal and laudable way to invite stock- 
holder confidence in one’s honest determination to bring about a change in man- 
agement or policy. Even the transference of indirect to direct holdings, or the 
securing of associated effort from men whose holdings, previously slight or per- 
haps nil, are increased or acquired to support the effort is a perfectly proper 
step in the strengthening of one’s voting power. 

Acquisition of a minority interest with the fixed intention of employing it to 
initiate a fight for control, however, cannot be too strongly condemned. Its 
very occurrence should be warning of bad faith on the part of the contestant. 
There are few occasions when it does not suggest intended parasitism, open or 
disguised. 

This aspect of the proxy contest has tended to grow more pronounced in 
recent months and to involve enterprises which are of too great importance to 
our economy to be the proper objects of irresponsible power seeking—not that 
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it is defensible under any circumstances, even of the smallest company. But 
when corporations whose scope of activities runs into the hundreds of millions 
of dollars, even into the billions, are so molested, it is time that an inventory 
were taken. Responsibility for permitting this turn of events should be placeq 
squarely wherever it may belong. 


RESPONSIBILITY OF INVESTMENT FUNDS 


Reluctantly, the American Institute of Management has come to the conclnu- 
sion that the great investment trusts, pension funds, and similar organizations, 
repositories of the savings of hundreds of thousands of our people, must at 
least share responsibility for permitting this growth. Their role has been purely 
passive, it is true. For reasons not difficult to understand, our funds have 
preferred not to engage in conflict with the officers of the corporations in which 
they have held large vested interests, even when they think such conflict justified, 
Should they grow convinced that things are not going as they had hoped, they 
have not, in most cases, exercised their prerogative of nominating or supporting 
a management slate in opposition to the incumbents. 

We grant that the funds are peculiarly placed, in that they must avoid even 
the semblance of attempting to utilize their powerful finances to acquire contro] 
of enterprises. We may further grant that participation in a successful bid for 
control involves responsibilities for continued support which the funds may 
not wish to assume. However, the funds are now the most significant single 
group of investors in the land. As such, their responsibility for overseeing the 
management of the companies in which their shareholders’ funds are invested 
is not one which can continue to be shirked. Their unique position imposes 
inescapable obligations upon them. It is our judgment that they must meet 
these obligations when vital issues face companies whose stocks they hold. 


RESULTS OF INACTION 


The alternative, it is now apparent, is for no effective voice to be raised against 
mismanagement in time for constructive action to be taken in a thoroughly 
responsible way by thoroughly responsible men. The door is opened to adventur- 
ers who, seizing upon discontent, strive for control over the assets and lives of 
thousands. 

Such adventurers do not hesitate to promise the impossible to stockholders 
distressed at the turn of events and bewildered as to what to do. They seek 
out situations of partial failure, not because they are imbued with a desire to 
institute reforms which objective analysis shows to be needed, but because only 
circumstances of distress can stampede the uninitiated stockholder into sur- 
rendering himself into their hands. They seek to promote discord in companies 
where discord offers them a profit. Their role is precisely that once played 
by those men who for years kept our companies enmeshed in strike suits, until 
such suits were outlawed by legislation. 

Contests so generated exploit without correcting defects in management or in 
corporate policies. They seize upon shortcomings not to secure a remedy but to 
attract support for purported correctives which, in fact, are mere bait upon a 
proxy hook. Their purpose is self-enrichment and the enlargement of personal 
power. Their consequence is that, should they fail, as fortunately they so often 
do, the legitimate complaints of men who mistakenly supported them cannot 
thereafter be voiced without arousing suspicion of ulterior motive. Their 
failure to strengthen inadequate management by stifling honest protest. 

At bottom, management must be held responsible for almost every proxy 
contest which occurs. Parasites may attempt to profit from stockholder dis- 
content; honest men may try to oust incompetents from office. Neither would 
move were cause for dissatisfaction not present or the confidence of stockhold- 
ers unquestioned. It is out of management weaknesses that proxy contests grow. 
Holders of a minority of a company’s shares cannot hope to win support from 
the majority unless they can convince the rest that things will go better under 
their control than under the men actually in office. 


CONTESTS OVER PROPOSED MERGERS 


There is one single exception to this general rule. It sometimes happens 
that substantial minority stockholders, controlling some other corporation, or 
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associated with those who do control it, may wish to effect a merger of the 
two. This is an abnormal situation in that it actually constitutes a demand 
for the liquidation of the enterprise. At least, it demands its liquidation as a 
separate entity. 

If the management should oppose the merger three alternatives present 

,emselves : 

: 1. An offer may be made, usually at a price above the market, to purchase a 
minimum number of shares which, added to those already held, would control 
sufficient votes to overcome all attempts to block the proposal. The offer may 
or may not be conditional upon a stated number of shares being deposited with 
the purchasers. In any case, should the offer succeed, there are simply no 
grouuds left for contest. 

2. The group may solicit the depositing of stock to be exchanged for the 
shares of the corporation into which it is planned to merge, at the exchange 
rate between the two stocks laid down in the proposal. If sufficient shares are 
so deposited, it is as though they have been bought for cash. The number of 
shares requisite to insure the merger is then obtained without the need for a 

rox fight. 

. 3. Proxies favoring the merger may be solicited without an offer to purchase 
the stock for cash or to exchange the shares should the merger not be approved 
by a sufficient number of votes. 

It goes without saying that the second alternative is the more satisfactory, 
although it is seldom used. It constitutes no mere attempt to secure the support 
of a majority but an actual transition in ownership from investment in one 
company to another. It economizes the cash of the purchaser group and secures 
a fair price for those unwilling to go along with the exchange. Obviously, this 
latter fact is an indispensable ingredient of any such proposal. No matter what 
the proposed ratio of the exchange, unless the resultant market price offers an 
inducement compared with that to be realized from simple sale of the stock, 
the exchange will not occur. 


INDUSTRIAL BROWNHOIST 


The third alternative is proposed at times under conditions which cause serious 
misgivings. Let us examine one such proposal. The merger in question was 
that proposed in 1953 between Industrial Brownhoist Corp., a builder of cranes 
and heavy equipment, and Pennsylvania Coal & Coke. 

Pennsylvania Coal & Coke in July 1953 purchased from Alleghany Corp. 
223,991 shares of Industrial Brownhoist which, along with 6,109 shares purchased 
elsewhere, gave the purchaser about 51 percent of Brownhoist’s common stock. 
A demand was then made, and was acceded to, for Pennsylvania Coal & Coke to 
name 4 of Brownhoist’s 7 directors. Control was thus secured of the board. 

Pennsylvania Coal & Coke first requested a loan from Brownhoist’s treasury 
of $350,000, with which it intended to make a down payment on 96 percent of the 
stock of Colonial Navigation Co. of New York. This loan was granted by Brown- 
hoist’s newly constituted board. However, legal action was then undertaken by 
a stockholders’ protective committee to block the loan. The courts granted a 
temporary restraining order and Brownhoist’s board rescinded its decision to 
make the loan to Pennsylvania Coal & Coke. At the same time, salaries re- 
ported at $97,000, which had been voted to newly appointed officers of Brown- 
hoist by the board, were rescinded by the board. 

Finally, Pennsylvania Coal & Coke proposed that Brownhoist merge into the 
company which had acquired control. Fortunately for the Brownhoist stock- 
holder, the law of Ohio, the State of incorporation of the company, requires the 
affirmative vote of two-thirds of the outstanding stock to approve a merger. In 
the ensuing contest, the stockholders’ protective committee succeeded in securing 
more than 40 percent of the outstanding shares to support it in opposing the 
merger into Pennsylvania Coal & Coke. That action was, for the time being 
at least, successful. The merger was delayed until June 1954, when an agree- 
ment satisfactory to minority stockholders was reached. 

In order to effectuate the merger, Pennsylvania Coal & Coke had to purchase 
for cash an additional 74,201 shares, of 75,000 it requested to be tendered, at $15 
per share. The merger was thereafter affected on a share-for-share basis. The 
price received for these shares was higher by some $2 per share than the $12.95 
per share paid to Alleghany Corp., but was $7 lower than the $22 market price 
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of Penn-Texas (successor company to Pennsylvania Coal & Coke) as of the eng 
of 1954. 

Had the men in control of Pennsylvania Coal & Coke made their cash offer at 
the very start to purchase the remaining shares of Brownhoist, or a sufficient 
number of them to bring their 51 percent control above the required 6634 percent, 
there need have been no public outcry. Bven then, their attempts to acquire a 
steamship company, and to use Brownhoist’s funds for that purpose, ought to 
have been delayed until the merger, which might have been accomplished almost 
a year earlier had better judgment been shown. 

In another recent contest, the sale and proposed merger of Follansbee Steel 
Co., public outery alone succeeded in altering the purchaser’s plans to the 
benefit of both stockholders and company employees. Arrangements to dismantle 
the company’s plant had already been made when public concern—spurred by 
an examination of the transaction by a financial columnist, Mr. Leslie Gould, 
as well as by the court action of minority stockowners—entered the scene. 
The eventual sale of the West Virginia rolling mill to interests that would 
continue operation of the plant in its community appears to the institute to 
conclude the transaction satisfactorily. As in the Brownhoist merger, however, 
the exercise of better judgment could have avoided a bitter dispute and public 
disapprobation. 

Contests over proposed mergers, like that at Brownhoist, do not necessarily 
lead to full-scale contests for control of the company. At Brownhoist, of 
course, majority control by Alleghany prevented that possibility. In other 
situations, however, successful defeat of a proposed merger has led the vic- 
torious opposition to a contest for control of the company board, as in the 
Webster-Chicago Corp. contest a year ago. That contest and the hotly disputed 
merger involving the American Woolen Co. illustrate the special need for the 
most careful study of the interests of minority stockholders when a merger is 
under consideration. 


THE MONTGOMERY WARD CONTEST 


A quite different type of problem is presented by the looming battle for 
control of Montgomery Ward. Members of the institute received in July a 
study of Montgomery Ward in which, we stated, “Here is a fine company, led 
by a brilliant businessman, but it is a one-man company.” 

As yet, this contest has not got underway. In the opinion of the institute, 
it cannot be waged with vigor without involving expenditures, on both sides, 
of at least $1 million. The pattern set in the recent New York Central contest, 
of lavish use of public advertising and the bombardment of stockholders with 
elaborate brochures, booklets, reprints, accusations, answers, and counter- 
accusations, is more than likely to be repeated in the coming battle for Mont- 
gomery Ward. Whoever wins, the stockholders will have to pay a high price 
for the contest. And the upshot, in the absence of other developments, will be 
that the stockholders may make their choice between one-man control by an 
aging man of genius, or an aggressive young man whose operation of varied 
enterprises recently acquired hardly suggests ability to undo whatever damage 
Montgomery Ward may have suffered by the misreading of economic indices 
and the ousting of men of talent in recent years. 

While any man of ambition might wish to run Montgomery Ward, it is only 
the company’s recent relative lack of success as compared with Sears, Roebuck 
which gives Mr. Wolfson’s bid for control the remotest chance of winning even 
one director on the board. Were there in the running an experienced mail- 
order executive of repute, it seems doubtful that Mr. Wolfson would be making 
his bid today. 

In this fact lies a matter of the most serious moment for the future of our 
corporations. Other than his energy, ambition, and a great store of native 
ability, Mr. Wolfson’s principal assets iu his fight against Mr. Avery are asso- 
ciates who are able to buy Montgomery Ward stock in substantial quantity and 
for various reasons. Almost without doubt, at least one of the men whom Mr. 
Avery ousted from Montgomery Ward, and who knows the business, would be 
willing to make the race, money permitting. But funds, it seems, are not avail- 
able. If the coming contest is to be fought as bitterly as the New Haven, the 
New York Central, or the Hoe fights, a private fortune will have to be spent 
by the contender. If our economic society has evolved to the point where only 
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men supported by private or corporate fortunes may run for high office in large 
enterprises, there must be serious weaknesses in our present Proxy machinery. 
The resources of Montgomery Ward—no light resources, either, with work- 
ing capital of $594 million at the end of July 1954—will undoubtedly be at Mr. 
Avery’s disposal. We do not think that he will spend more than necessary, but 
precedent suggests that necessity, in the proxy fight, is often the mother of 
invention of ways to spend. It remains a fact, however, that a candidate un- 
supported by the company’s funds must be prepared to spend in one single con- 
test what would be a dream of avarice for the ordinary man. This is one of the 
most dismaying features of the proxy contest situation in this country today. 


THE NEW YORK CENTRAL CONTEST 


The decisive victory of Mr. Robert R. Young in his bid for control of the New 
York Central Railroad did not, in the judgment of the institute, depend upon 
specific plans he proposed for the reorganization of the road or the increase in 
its earning power. Nor was it the result of dissatisfaction with Mr. William 
White who, all men conversant with railroading agree, is as competent and 
devoted a railroad man as is to be found. 

It lay with something very much different: gross dissatisfaction with the 
poard of directors. It was felt, we have concluded, that no matter how able a 
man might be in administration of the road, he would be unable to change the 
earnings outlook substantially unless aided and guided by an aggressive board 
whose habit it was to look at things in new ways. The outcome, we felt, was a 
foregone conclusion. The Vanderbilt name no longer had its ancient magic— 
merely its sense of the past. 

That, we believe, was why Mr. Young so easily gained control. It is true that 
he has taken practical steps toward implementing at least general ideas as to how 
to increase revenue and income. These, at the moment, center largely around 
the development of Grand Central Terminal into a high-story multifloored office 
building, with more than 1 million square feet of floor space, a plan that he 
announced originally in his proxy material. Yet it appears doubtful if most 
of those who voted for him were even aware that he did so. His announce- 
ment that plans to build Grand Central skyward were on the drawing boards 
caught even ardent supporters by surprise. 

Instead, the institute believes, stockholders felt that he shared their irritation 
at the unchangingness of the average eastern railroad management. They 
sensed, rather than knew, that he would probably not make things worse, but 
that he would make things hum. 

In short, Robert R. Young, rightly or wrongly, represented to many investors 
the spirit of our time—the man unwilling to throw up his hands and say that 
things cannot be done, or that they must continue to be done in the same old 
way. Mr. Young became a symbol and stockholders voted for him as such. A 
similar voting pattern can be seen in several of the other recent contests that 
have involved the vulnerable railroad industry. 


HOW TO AVOID A CONTEST 


The management which acknowledges its responsibilties to stockholders and 
which bases its programs upon integrity and vigor has substantially lessened 
its vulnerability to outside attack. By the same token, the management with 
rejects progress, or which fails to recognize the stewardship of funds which is 
implicit in the management function, is itself manufacturing its problems. 

Based upon its continuing contract with stockholder groups, the American 
Institute of Management addresses to management the following suggestions 
for the elimination of conditions which an outside faction might capitalize into 
a successful struggle for control: 

1. Management should as a long-range policy emphasize in proxy requests the 
opportunity the stockholder has of participating in the affairs of his company, 
whether or not he selects incumbent management as his instrument. Get-out- 
the-vote programs, unselfishly pursued, must eventually aid management by 
creating the largest possible body of active, interested stockholders. 
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2. Management should maintain the closest possible personal contact with its 
stockholders. The General Public Utilities Corp., for example, makes sure that 
all large owners are called upon once a year by a top officer. 

3. A quarterly or other interim report should not be simply the vehicle for 
transmission of a dividend check. Instead, highlights of the company’s recent 
activities could be used to remind the stockholder of management’s current ef- 
forts on his behalf. 

4. Management should study the sore spots which have been magnified in 
other proxy contests. By so doing, it can avoid policies which superficial think. 
ing or deliberate misinterpretation might question. 

5. Annual reports should be written to be read. Gaudy illustrations will not 
themselves assure this. Personal identification of top management, brief descrip- 
tions of their functions, a general shortening of the prose content, simplification 
of charts and financial statements, and summaries of activities are all helpful, 

6. It is vital that reports meet head-on industry developments which manage. 
ment does or does not select to adopt, explaining the reasons for its choice. It 
is perfectly acceptable to stockholders that the management of their company 
may not see fit to assume a certain risk. It is even acceptable for that manage. 
ment later to be proved mistaken, if stockholder confidence has been gained 
by honest and complete analysis of the facts. 

7. In reports and institutional advertising, data should be developed showing 
the company’s progress and comparing the company with the balance of its indus- 
try. Explanations of any apparent shortcomings are often desirable. 

8. In general, doubt, misinformation, and lack of knowledge and identification 
with the company are the conditions which must be eliminated. The applica- 
tion of any proper devices to achieve this is a necessary part of stockholder 
relations programs. 

9. Should the weak spots present in any managerial armor be exploited by an 
outside group to the point where a proxy contest develops, the incumbents should 
make a full and accurate disclosure of all matters which are cited. The en- 
listment of professional service is nearly always well advised and is consistent 
with management’s implied conviction that stockholder interests can best be 
protected by its own continuance in office. 

10. It should be made clear to stockholders that the use of a capable and 
experienced proxy solicitor to conduct management’s campaign is entirely in 
their interest. The outside firm is equipped by experience to make the facts 
available with a minimum of cost and inconvenience. Further, management is 
left free to conduct the regular affairs of the business. 
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Mr. Armsrrona. Senator, I think it would proper for me to say 
that the organization which published the document which you have 
just introduced in the record inquired of our staff as to whether we had 
any information on that subject. We were not able to furnish any 
information to them for the reason that I alluded to. 

Senator Leuman. Very well. 

Mr. Armstrone. It is a jurisdictional question. 

The basic theory of the Commission’s rules, which were designed 
for the typical uncontested proxy solicitation, is that, if the important 
facts are fairly, accurately, and clearly presented to the shareholder, 
he will be able to vote intelligently. I think within a very broad 
grant of power the Commission, through years of experience, has 
devised proxy-soliciting regulations which work well in the vast 
majority of cases to which they apply and which have provided an 
enormous base for the thing called corporate democracy. 

Senator Lenman. May I ask this question: You testified earlier 
that proxies are not solicited in all cases. 

Mr. Armstrong. That is correct, sir. 

Senator Lenman. There are some companies that do not engage in 
the solicitation of proxies. You also testified to the effect that when 
proxies are solicited, the companies must make a full disclosure of 
their condition, vocations of the directors, the amount of stock held 
by each director, and also furnish the stockholders with a balance sheet 
and with an earnings statement. 

Mr. Armsrrone. Yes, sir. 

Senator Leuman. In the case of companies that do not for one or 
possibly a dozen reasons solicit proxies, are they compelled periodically 
to furnish their stockholders with statements with regard to their 
position with respect to i 

Mr. Armstrone. Senator, the proxy rules themselves would not 
apply in the situation which you have described. And that means that 
the proxy rules would not require the corporation to send to its stock- 
holders its annual report. However, the annual reporting require- 
ments of the Commission under section 13 of the Exchange Act, which 
I mentioned a moment ago, require the filing of a so-called form 10-K, 
which is a very comprehensive annual report which must be prepared 
in accordance with our accounting regulation, tion SX. That 
must be filed with the Commission. It is a public document. And 
from there it is a matter of the general publicity that is given, by 
statistical services and generally in the Gamal ress and general 
press, to the operating results and the financial condition of the com- 
panies at the end of each of their fiscal years. 

Furthermore, there is another interim reporting requirement under 
section 13, the so-called 8K, or interim report, which requires that 
certain events which may happen during the fiscal year be reported 
to the Commission—again a public document. 

Does that answer your question, sir? 

Senator Lenman. No, not wholly. It answers it to the extent that 
— companies have to file reports regarding their condition to the 
SEC. 

Mr. Armsrrone. Yes, sir. 

Senator Lenman. But what obligation is there, and if there is an 
obligation, how is it performed, to make the condition of the com- 
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pany known to the security holders regardless of whether there is a 
proxy contest or not? ; 

As I understand it, you insist, before you will permit the offering 
of new securities or listing of securities, that the companies make cer- 
tain disclosures. You go on to say further in your testimony that— 
The basic underlying principle of the two statutes, as they relate to the issuer 
companies, is one of fair disclosure to security holders and to the public. 

I know there is a fair disclosure to the public and to the security 
holders where new issues are involved. But I am not sure that there 
is a fair disclosure to the public or to the stockholders where a new 
issue is not involved, and where the managers of the company do not 
wish to engage in the solicitation of proxies. 

Does insuring that the condition of the company in full detail be 
disclosed to the security holders come within your jurisdiction, or if 
not, under the jurisdiction of what agency does it come? 

Mr. Armstrone. Well, to the extent that it is under the Federal 
jurisdiction, it comes under our jurisdiction, except, of course, to the 
extent that it may be a company subject to regulation by one of the 
other agencies, such as the Interstate Commerce Commission or the 
Federal Power Commission. 

Senator, the Commission does not have the authority to compel 
furnishing of reports by the company to the secre i, Sta except 


through the mechanics of the proxy rule, which I have just described 
by which the Commission makes it a condition of soliciting a proxy by 
management that the management shall have distributed the com- 
pany’s annual report to the shareholders from whom it solicits proxies. 


But as a general proposition, I would submit that in my judgment 
the requirement over 20 years of the filing with the Commission as a 
public document of annual reports has led to the building up of an 
enormous body of financial information about the companies that are 
subject to the Exchange Act. The availablity of that information, 
the fact that that information has been prepared subject to the Com- 
mission’s accounting rules, has given, t think, the American public 
an enormous reservoir of financial information which was never avail- 
able earlier. 

Senator Lenman. Well, I agree with you that in comparison to the 
conditions in effect 15, 20, or 25 years ago, the publicity and disclosure 
of the condition of the company to the stockholders is vastly im- 
proved. There is no question about it. I think most companies make 
very frank disclosures of their financial condition. 

But I am interested to know whether they must do that, or whether 
that is simply a matter of decision on their part. I can conceive that 
for one reason or another, a company does not want to solicit proxies. 
It is perfectly willing to give the SEC the information which it is 
entitled to, but yet there may be no publicity given to the stockholders 
at all with regard to the condition of the company. I was wondering 
who has that responsibility. 

Mr. Armsrrone. I think it is an accurate answer to say to you, 
Senator, that the specific responsibility that you question about does 
not rest within our agency. But without attempting to beat the don- 
key, I would like again to express my own personal impression that 
there is a very broad dissemination to the investing public and to stock- 
holders of the information filed with the Commission in the 10-K 
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and the 8-K reports. We have a public reference room, sir, in our 
agency. It is attended daily by representatives of the statistical sery. 
ices and the financial press. Those men go through everything that js 
filed with us of that nature, under the requirements of sections 12 and 
13 of the Exchange Act. 

Senator Lenman. Are you prepared to say that every company 
that comes under the jurisdiction of the SEG, within the field that 
you have described, does actually file a statement disclosing its 
financial condition with the SEC? 

Mr. Armstrone. In the 8-K and 10-K report; yes, sir. If it is 
not, there would be a violation of law and we would attempt to 
enforce it. 

Senator Leman. How do you check it? There are a lot of com- 
panies, a lot of stockholders. 

Mr. Armstrone. Well, that is part of our administrative respon- 
sibility. And we not only see to it, sir, administratively that they 
are filed, but our accounting staff in our Division of Corporate Fi- 
nance, and also our Chief Accountant’s Office, examines those reports 
to make a check as to whether on their face they appear to comply 
with the accounting rules, regulation SX. And then, sir, if it appears 
on their face that they do not, we send out what is popularly known 
as a deficiency letter, but which we like to think of as a letter of com- 
ment. We may require the financial statements be subjected to cor- 
rection in accordance with the suggestion we make. It is a constant 
administrative process. 

And I would like to leave with you, Senator, the thought that the 
regulation SX, the accounting rules of the Commission, have, as they 
have evolved over the 20 years, contributed greatly to the ability of 
the investing public to understand the accounts that are set forth in 
the statement of condition and operating results. 

Senator LeuMan. These reports are automatically available to 
anyone? 

{r. Armstrone. Yes, sir. 

Senator Lenman. On application? 

Mr. Armstrone. Yes, sir. They are public documents. They are 
available in our public reference room. And they are available for 
copying by anyone who wishes them. Also, Senator, I should men- 
tion that they are required to be filed with the exchanges on which the 
securities of the particular company is listed. 

Senator Lenman. All right, you may proceed, 

Mr. Armstrong. Thank you, sir. 

In addition to the specific informational requirements, the rules 

rovide a general overriding standard of disclosure embodied in rule 

—14A-9 as follows: 


No solicitation subject to this regulation shall be made by means of any proxy 
statement, form of proxy, notice of meeting, or other communication written 
or oral containing any statement which at the time and in the light of the cir- 
cumstances under which it is made, is false or misleading with respect to any 
material fact, or which omits to state any material fact necessary in order 
to make the statements therein not false or misleading or necessary to correct 
any statement in any earlier communication with respect to the solicitation 


of a proxy for the same meeting or subject matter which has become false or 
misleading. 


Rule X-14A-9 as a Commission rule establishing a standard of 
conduct governing the solicitation of proxies is drawn directly from 
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the principles reflected in the civil and criminal liability provision of 
section 12 (2) and section 17 (2) 2) of the Securities Act and section 
18 (a) and section 32 (a) of the Exchange Act. I should like to sub- 


mit a copy of those sections for the record. 
Senator Leaman. If there is not objection, it is so ordered. 
(The document referred to follows :) 


FRAUD Provisions or Securtries Act or 1933 


CIVIL LIABILITIES ARISING IN CONNECTION WITH PROSPECTUSES AND COMMUNICATIONS 


“Sec. 12. Any person who— 

‘(2) offers or sells a security (whether or not exempted by the provisions 
of section 3, other than paragraph (2) of subsection (a) thereof), by the 
use of any means or instruments of transportation or communication in 
interstate commerce or of the mails, by means of a prospectus or oral com- 
munication, which includes an untrue statement of a material fact or omits 
to state a material fact necessary in order to make the statements, in the 
light of the circumstances under which they were made, not misleading 
(the purchaser not knowing of such untruth or omissions), and who shall 
not sustain the burden of proof that he did not know, and in the exercise 
of reasonable care could not have known, of such untruth or omission, 

shall be liable to the person purchasing such security from him, who may sue 
either at law or in equity in any court of competent jurisdiction, to recover 
the consideration paid for such security with interest thereon, less the amount of 


any income received thereon, upon the tender of such security, or for damages 
if he no longer owns the security.” 


FRAUDULENT INTERSTATE TRANSACTIONS 


“Sec. 17. (a) It shall be unlawful for any person in the offer or sale of any 
securities by the use of any means or instruments of transportation or communi- 
cation in interstate commerce or by the use of the mails, directly or indirectly— 

“(1) to employ any device, scheme, or artifice to defraud, or 

““(2) to obtain money or property by means of any untrue statement of 
a material fact or any omission to state a material fact necessary in order 
to make the statements made, in the light of the circumstances under which 
they were made, not misleading, or 

“(3) to engage in any transaction, practice, or course of business which 
operates or would operate as a fraud or deceit upon the purchaser.” 


LIABILITY FOR MISLEADING STATEMENTS 


“Sec. 18. (a) Any person who shall make or cause to be made any statement 
in any application, report, or document filed pursuant to this title or any rule 
or regulation thereunder or any undertaking contained in a registration state- 
ment as provided in subsection (d) of section 15 of this title, which statement 
was at the time and in the light of the circumstances under which it was made 
false or misleading with respect to any material fact, shall be liable to any 
person (not knowing that such statement was false or misleading) who, in 
reliance upon such statement, shall have purchased or sold a security at a price 
which was affected by such statement, for damages caused by such reliance, 
unless the person sued shall prove that he acted in good faith and had no knowl- 
edge that such statement was false or misleading. A person seeking to enforce 
such liability may sue at law or in equity in any court of competent jurisdiction. 
In any such suit the court may, in its discretion, require an undertaking for the 
payment of the costs of such suit, and assess reasonable costs, including reason- 
able attorneys’ fees, against either party litigant.” 


PENALTIES 


“Sec. 32. (a) Any person who willfully violates any provision of this title, 
or any rule or regulation thereunder the violation of which is made unlawful 
or the observance of which is required under the terms of this title, or any person 
who willfully and knowingly makes, or causes to be made, any statement in any 
application, report, or document required to be filed under this title or any rule 
or regulation thereunder or any undertaking contained in a registration state- 
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ment as provided in subsection (d) of section 15 of this title, which statement 
was false or misleading with respect to any material fact, shall upon convictioy 
be fined not more than $10,000 or imprisoned not more than 2 years, or both, 
except that when such person is an exchange, a fine not exceeding $500,000 may 
be imposed; but no person shall be subject to imprisonment under this section 
for the violation of any rule or regulation if he proves that he had no knowledge 
of such rule or regulation.” 


Senator Lenman. May I ask you a question. I have not, of course, 
seen this statement previously, so I don’t know what is in it. You 
may possibly have covered in your statement certain matters in which 
I am interested. You have just read rule X-14A-~9. 

Mr. Armstrong. Yes, sir. 

Senator Lenman. During the Montgomery Ward contest, a letter 
was sent by management to the Senate Banking Committee listing cer- 
tain charges by management against the Wolfson group. Is such ma- 
terial censored by the SEC, and if so, should it be—or if it is not, 
should it be? 

Mr. Armstrone. Censored ? 

Senator Lenman. Yes. 

Mr. Armstrone. Absolutely not. We don’t engage in any kind of 
censorship, sir. 

Senator Lenman. All right. You must determine whether the 
statements are correct or false. If you believe they are false—and 
you must reach a determination with regard to that—does that not 
constitute censorship ¢ ° 

Mr. Armstrong. Sir, I don’t believe that the administrative proc- 
esses of the Commission, under the Securities Act or the Exchange 
Act, designed to determine whether material filed under those acts with 
the Commission are on their face false or misleading, in any sense 
constitute censorship. 

Senator Lenman. Well, I read this rule: 


No solicitation subject to this regulation shall be made by means of any proxy 
statement, form of proxy, notice of meeting, or other communication written or 
oral containing any statement which at the time and in the light of the circum- 
stances under which it is made, is false or misleading with respect to any ma- 
terial fact, or which omits to state any material fact necessary in order to make 
the statements therein not false or misleading or necessary to correct any state- 
ment in any earlier communication with respect to the solicitation of a proxy for 
the same meeting or subject matter which has become false or misleading. 


Unless there is a scrutiny of these statements, or the basis on which 
they are made, how can the SEC take action? How can they take 
action to enforce that rule? 

Mr. Armsrrone. Senator, not wishing to avoid your question, but 
rather to postpone it, I respectfully suggest that the discussion of the 
manner in which proxy material is processed, which I am about to get 
into, would answer your question, 

Senator Lenman. I am perfectly willing, of course, to postpone it. 
I will not press that question at the moment. But I may come back 
to it. 

Mr. Armstronc. Yes, sir; I would be glad to entertain it, if you 
permit that order of proceeding. But I think it is important, Sena- 
tor, for the committee to recognize that these statutory provisions 
which I have just cited are provisions which require registrants who 
sell new issues of securities to the public or whose issues are traded on 
national securities exchanges, to make certain disclosures. And if 
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those disclosures are not to be made accurately, what is the purpose of 
having the statute. The very purpose of it is to be sure that their dis- 
closures are, generally speaking, accurate. And I don’t believe, sir, 
that the exercise of a Federal jurisdiction in that area in any sense 
constitutes censorship. Censorship is an entirely different matter. — 

Senator Lenman. I am not going to press the question at this 
moment. 

Mr. Armstrone. Yes, sir. 

Senator Lenxman. But when I read the words “in order to make the 
statements therein not false or misleading” 

Mr. ArmstronG. Those are statutory words, sir. 

Senator Leaman. Then in order to establish whether they are false 
or nisleading, it seems to me that somebody has to have the authority 
to pass on them. Otherwise, contestant parties can go out and make 
any kind of statements, and they are never brought to account for it. 

Mr. Armstrone. It is a statutory standard, sir. 

Mr. Watuace. Mr. Chairman, I would like to read the definition 
of “censor” from the dictionary. 


One who acts as an officer of morals and conduct, especially (@) an official 
empowered to examine written or printed matter, as manuscripts of books, plays, 
foreign newspapers, or magazines, etc., in order to forbid publication, circula- 
tion, or representation if containing anything objectionable. 

Isn’t that in fact what you do with proxy soliciting material. If 
it contained fraudulent accusations, wouldn’t you forbid it to be 
circulated ? 

Mr. Armstrone. I would not be prepared to agree with you on that 
proposition, Mr. Wallace. If your proposition is correct, then the 
standards of the Securities and Exchange Act represent an attempt 
to censor financial information by the Congress, as expressed in these 
laws, and I don’t think that is a correct analysis. 

Mr. Wauuace. I think what the chairman is getting at. 

Mr. Armsrrone. I don’t believe it is any more correct an analysis 
than to say that the common law of libel or slander is censorship. 

Mr. Watiace. Mr. Armstrong, the purpose, I think you will agree, 
of Senator Lehman’s question, was to find out what action you took 
with respect to this letter. He used the word “censor.” Now, you 
may not agree with that word. But don’t you understand what he 
meant by that? If you can call it review or anything else—— 

Mr. Armstrong. Mr. Wallace, as I understood Senator Lehman, 
that was a letter furnished by the management of a company registered 
on a national securities exchange. And I do not understand the 
ca to adopt as his statement the statement that was made in that 
etter. 

Senator Leuman. That I do not follow at all. 

Mr. Waxxaceg. I don’t follow it either. 

Senator Lenman. It does not seem to me your answer is responsive. 
The question is why, if statements are made in the course of the prox 


fights, and there is ground to believe that they may be false—do i 
understand that the SI 


EC allows them to go out unchallenged, and in 
that way permits the stockholders to be fooled or misinformed ? 

Mr. Armstrone. No, sir; of course not. 

Senator Lenman. Well, what do they do? 





1540 STOCK MARKET STUDY 


Mr. Armsrrone. The characterization of the activities of the com- 
mission in this area as censorship is something that I did not under. 
stand that you adopted as your view; that it was a characterization 
submitted by the management of the company. It is a characteriza. 
tion of censorship, sir, which the members of the Commission, and | 
believe the Commission is in full concurrence, cannot agree with. 

Senator Leuman. Well, let me follow Mr. Wallace’s suggestion and 
temporarily withdraw the word “censorship” and substitute for it 
“review.” I understood that it is part of the duty, and an important 
part of the duty, of the SEC to make certain that when contesting 
parties solicit proxies for any en subject to the issuance of the 
solication of proxies, they will not permit one side or the other or 
both to make false statements. They will do something about it. 
That also applies to misstatements. Iam asking what you do about it. 

Mr. Armstrona. That, sir, is, generally speaking, correct, subject to 
the legal limitations which I will describe in my statement. Actually, 
we have administrative remedies, which is to suggest that it be cor- 
rected. But our only legal remedy is to seek an injunction in the 
Federal court, which I will come to in my statement. 

Senator Lenman. All right. I am glad we laid the groundwork 
for this interrogation, but I will not press it at the moment. But I 
would be very anxious to hear what is being done to protect the stock- 
holders from the effect of false or misleading statements. 

Mr. Watuace. I would like to know what Mr. Armstrong calls it 
when the Securities and Exchange Commission looks at proxy solicit- 
ing material. What do you call this process? You don’t want to 
call it censorship or review. What do you call it? 

Mr. Armstrone. Processing—examination. 

Mr. Wauxace. Examination ? 

Mr. Armstrone. Yes. Study. 

Mr. Wauuace. Examination. 

Senator Lenman. I think we are dealing with semantics here rather 
than facts. It is very interesting to find out what actually happens. 

Mr. Armsrrona. I think that is correct, Senator. 

Senator Lenman. All right. You may proceed. 

Mr. Armsrrone. I would apologize to you if I displayed an im- 
proper sensitivity to the charge of censorship. 

Senator Leuman. All right. 

Mr. Armstrrone. The vast majority of proxy filings each year in- 
volve solicitations by management for various types of corporate 
action where no countersolicitation occurs. 

Opposition solicitations fall into two broad categories—those in- 
volving solicitations by opposition groups or individuals against some 
proposal by management, where control of the corporation is not at 
stake, and those in which representation on the board of directors or 
control of the board of directors is the primary issue. 

It is with this latter category of cases that these hearings are 
concerned. 

Senator Leuman. May I point out as strongly that that last para- 
graph, and particularly that last sentence, that “It is with this latter 
category of cases that these hearings are concerned”—that statement 
constitutes your personal opinion. It does not constitute what I in- 
terpret to be the terms of reference of these hearings. I want to place 
on the record here that in my opinion, as chairman of the subcom- 
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mittee—and I take it for granted that represents the view of the 
other members of the subcommittee—these hearings are not restricted 
to a consideration of contests for control of a corporation. They deal 
and will deal with all aspects of proxy solicitations, including stock- 
holders’ proposals and the material which should properly be included 
in proxy statements. : 

Mr. Armstrona. Mr. Chairman, I accept your correction. I would 
like, if I may, to amend what I said. What I intended to refer to, 
sir, was the discussion we are having this morning—nothing more. 

Senator Lenman. Well, that is clear to me now. I did not want 
any misunderstanding with regard to the powers of this committee 
or the intentions of the committee to investigate all solicitations. 

Mr. Armstrong. No, sir; not the slightest. J was merely referring 
to the purpose of the testimony that you are entering this morning, 
sir, and I had no such intention. 

Senator Lenman. All right. I understand it now. 

Mr. Armstrone. Before considering the problems presented by 
these struggles for control, and the impingement of our rules upon 
them, an understanding of the administrative procedures followed 
by the Commission with respect to proxy matters generally is essential. 

’ The rules provide that no solicitation subject to the rules shall com- 
mence until a proxy statement meeting the informational and other 
requirements of the rules has been furnished to each person solicited 
and, when a corporate election is involved, the company’s annual re- 
port to shareholders must accompany or precede the proxy statement. 
The rules further provide that the proxy statement in preliminary 
form must be filed with the Commission at least 10 days prior to the 
date on which it is proposed to distribute the definitive statement 
to security holders. Preliminary proxy material under the Com- 
mission’s rules is not a public document, is not subject to public scrutiny 
and is submitted for the information of the Commission in advance of 
publication in order to afford the Commission’s staff an opportunity 
to determine whether the proposed proxy statement and accompanying 
literature, if any, meets the information requirements and otherwise 
conforms to the standards of the rules, including rule X-14A-9, which 
I read a moment ago, 

Let us suppose that a proxy statement is filed, in a case not involving 
a contest, and that upon examination it appears to be materially de- 
fective either because of omissions or affirmative misstatements of fact. 
Let us assume further that the meeting to which the proposed solicita- 
tion relates has been noticed as many State laws require, and is sched- 
uled to be held on a specified date within 3 weeks. Obviously time, 
is short. 

The Commission has only two courses of action which it may take to 
enforce its rules and thus secure compliance with the statute. 

It may communicate to the company the views of the Commission 
concerning the proxy material and rely upon the willingness of the 
management to cooperate in making appropriate revisions prior to 
beginning the solicitation. 

In the alternative, the Commission may seek an injunction in a 
Federal district court restraining the solicitation or, if the solicita- 
tion has already occurred in violation of the rules, restraining the 
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voting of proxies secured by illegal means, until such defects in the 
proxy material as the court might find have been remedied. 

The Commission has no authority under the statute or its rules, 
by its own administrative action, to compel correction of false or mis. 
leading proxy material, to prevent solicitations in disregard of the 
rules, to prevent the use of false or misleading proxy material, to 
compel or prevent or delay the holding of a meeting or to compel or 
prevent the voting of proxies even though they may have been solicited 
and secured on the basis of fraud. 

Senator Leman. Has the SEC any power of subpena? 

Mr. Armstrone. Yes, sir. 

Senator LeHman. Have you the power to issue a stop order? 

Mr. Armstrone. No, sir; not in the matter of proxy contests. But 
we have a very broad and comprehensive investigative power, which 
includes the issuance of subpenas and the compulsion of testimony 
under the Exchange Act. 

Senator Lenman. In other words, you would have to seek an in- 
junction of the courts. You would not, in yourself, have the power to 
stop an election. 

Mr. Armstrone. That is correct. But we ourselves have an inves- 
tigative power, including the power to issue subpenas. The usual 
procedure in a proxy contest or an uncontested proxy solicitation, in 
which the Commission has reason to suspect that the proxy soliciting 
material is false or misleading or does not comply with the standards, 
would be for the Commission, by formal order, to institute an admin- 
istrative investigation, and to issue subpenas and to require the person 
submitting that material to answer questions under oath. t is 
a necessary part, provided by the statute, of the machinery which 
would make it possible, should it be deemed appropriate on the basis 
of the facts resulting from such an investigation, to go into court 
seeking an injunction. 

Senator Lenman. Let me ask you this: Supposing you do order 
an investigation, and in toed opinion you find that misstatements 
have been made and you have not been able to secure an injunction 
to hold the election. Then the election can merrily go on? 

Mr. Armstronc. If we should go into court seeking an injunc- 
tion 

Senator Leuman. Supposing the investigations were still proceed- 
ing, you were not ready to ask for an injunction, or if you did go into 
court and ask for the injunction, and the injunction was denied, the 
election would go right on. You would have no power to stop it on 
your own initiative. 

Mr. Armstrone. That is absolutely correct. 

Senator Leuman. Don’t you think you should have that power by 
legislation ? 

‘Mr. Armstrone. I am not prepared to say, sir, we should have. 


Senator Lenman. Give it some thought because we are going to ask 
you about that. 

Mr. Armstrone. Yes, sir; we will. 

Senator Bennerr. May I ask a question? Is this a common or 


frequent practice? How many times have you gone into court for an 
injunction ? 
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Mr. Armsrrone. Senator Bennett, the answer to your question is 
that in cases involving the Commission’s proxy rules the Commission 
has appeared as a litigant 17 times, 

Senator Bennett. In how many years? 

Mr. Armstrone. Over the course of the history of the act, and I 

would submit for the record a list of the cases in which we have 
appeared. 
Pik sir, occasionally, in private litigation—that is, litigation be- 
tween private parties—if the Commission feels that its own rules 
have been violated, the Commission may appear as amicus curiae. I 
have a list of 11 cases in which that has happened over the years and 
would gladly submit it for the record. 

Senator Bennett. Does the list show how many times an injunc- 
tion requested has been denied ? 

Mr. ArmstronG. No, sir; it does not. 

Senator Bennett. Mr. Chairman, with your permission, I think it 
might be well to have that in the record at this point. 

Senator Lenman. I think so. Will you have that prepared, please? 

Mr. Armstrong. Yes, sir; I will. 

Senator Bennett. Mr. Chairman, the Commission has two docu- 
ments here, the total number of cases on which they have requested 
injunctions, and the number of cases in which they have appeared 
as intervenors in private litigation. I was referring specifically to 
those two documents that are here. 

Senator LeHman. I thought you were referring to the number of 
times in which the injunction was denied. 

Senator Bennetr. I would like to add that, too, so we will have 
three in the whole picture. 

Senator Leaman. You mentioned a certain number of cases in 
which you intervened, asked the court to intervene. Do you know 
how many of that number occurred within the last 30 months? 

Mr. Armustrone. I would have to examine the submitted list, Sen- 
ator. It has the dates of each case and the legal citation on it. 

Senator Leuman. Without objection, it will be placed in the record. 

(The document referred to follows :) 


Cases INVOLVING THE Proxy RULES 


CASES IN WHICH THE SEC APPEARED AS AMICUS CURIAE 


1. Atterbury v. Consolidated Copper Mines, 20 A. 2d 743 (Ct. Chancery Del. 
1941) 
2. Levy v. Feinberg, 29 N. Y. Supp. 2d 550 (Sup. Ct. N. Y. County 1941) 
. Ingle v. Dale, 10 SEC Annual Report 299 (W. D. Pa. 1943) 
. Lizars v. Dahlberg, 2 SEC Jud. Dec. 1631 (Baltimore City Ct. 1944) 
. Commonwealth of Pennsylvania ex rel Laughlin v. Green, 3 SHC Jud. Dec. 
221; Aff’d without mention of the proxy rules, 40 A 2d 492 (1945) 
. Wyatt v. Armstrong, 186 Misc: 216, 59 N. Y. S. 2d 502 (Sup. Ct. 1945) 
. In the Matter of Suburban Hlectric Securities Co., 28 SEC Decisions & Re- 
ports 5, footnote P. 11 (1946) 
. Doyle v. Milton, 73 F. Supp. 281 (SD NY 1947) 
. Phillips v. United Corporation, 3 SEC Jud. Dec. 1488 (DC SD NY 1947) ap- 
peai dismissed 171 F. 2d 180 (1948) 
. Merritt-Chapman & Scott v. Hirsch, 15 SEC Annual Report 261 (1949) 
. Textron, Inc. v. American Woolen Company, 122 F. Supp. 305 (D. Mass. 1954) 
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CASES IN WHICH THE SEC APPEARED AS A PARTY LITIGANT 


. SEC y. Associated Gas & Electric Company, 99 F. 2d 795 (CA 2d 1938) 

. SEC v. O’Hara Re-election (or Proxy) Committee, 28 F. Supp. 523 (DC Mass, 
1939) 

. SEC v. Dahlberg, Certain-Teed Products Corporation (D. Md. Civ. No. 2239, 
July 1944) 

. SEC v. Gafney, 3 SEC Jud. Dec. 61 (US DC N. D. Ohio, 1944) 

. SEC v. National Rubber Machinery Company (N. D. Ohio, 1944) 

. SEC v. Okin, 58 F. Supp. 20 (SD NY. 1944), 132 F. 2d 784; 137 F. 2d 862; 139 

F, 2d 87 (CA 2d 1944) 
. SEC vy. The United Corporation (U. 8. DC D. of Del. Lit. No, 549 (Jan, 1944)) 
. SHC v. L. A. Young (U. 8. DC Ed. Mich. No. 4154 (Feb. 1945) 
. In the Matter of Standard Gas & Hlectric Co., Holding Company Act Release 
No. 7020 (Dec. 2, 1946) 

. In the Matter of Charles A. Massie, d. b. a. Charles A. Massie & Co., Release 
No. 3944 (April 1947) 

. SEC v. Metropolitan Mines Corp. & Roy H. Kingsbury (U. 8S. DC Ed Wash. No. 
664 (July 1947) 

. SEC v. MeQuiston (SD NY May 15, 1947) 

3. SEC v. Transamerica Corporation, 67 F. Supp 326 (D. Del. 1946) modified on 
other grounds, 163 F. 2d 511 (CA 2d 1947) cert. den. 332 U. S. 847 
. Standard Gas & Electric Co. v. SEC., 3 SEC Jud, Dec. 1612 (CA DC 1947) 
5. SEC v. Topping, 85 F. Supp. 68 (SD NY 1949) 
}. Halstead (Long Island Lighting Co.) v. SHC, 182 F. 2d 660, cert. denied 340 
U. S. 834 (CA DC 1950) 

. SEC vy. Leonard J. Behr, U. 8S. DC Ed NY 1952 (See Lit. Rel. 700) 

Mr. Armstrone. I would like, if I may, to respond to you, Sen- 
ator Bennett, by saying that whether or not an injunction is issued 
may not be particularly significant in the context of Commission 
success in the litigation, for the reason that very often there are cases 
of this kind that get into such a snarl that the parties themselves 
decide that they had better back-water, and they settle the case. And 
therefore the failure to pursue the matter to injunctive relief is not 
necessarily significant. pte bow 

Very often companies—and I think it is a fair statement to say 
that this occurs primarily when the Commission itself gets into the 
legal proceedings—realize that it would be far better to resolicit on 
the basis of proxy material which the Commission deems to satisfy 
the requirements of the statute and the rules than it would be to try 
to force the thing through litigation. 

Senator Bennerr. Maybe I could ask the question in another way. 
Could you indicate to the committee any outstanding examples in 
which those requesting the proxies successfully defied the Commis- 
sion and went through, in spite of the attitude of the Commission, 
or in spite of a request for an injunction ¢ 

Mr. Armstrone. On the advice of counsel, I cannot recall a single 
such case. ; 

Senator Bennert. I would think they would be almost as rare as 
the dodo. I cannot imagine anybody would stand up and defy the 
power of the Commission, even though it had to be exercised in the 
courts. So this is a fairly effective means of stopping proceedings 
with a to an improper proxy, isn’t it? 

Mr. Armstrrone. Yes, sir; I think that is a very fair and accurate 


statement. And I would add to it this general observation for you, 
Mr. Chairman: That, with modesty, because I have only been asso- 
ciated with the Commission for 2 years, over the years the Commis- 
sion has been extremely successful in litigation. I believe there is a 
figure that will show that in all the cases where Commission litigation 
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went to the Supreme Court of the United States the Commission lost 
about two out of forty-odd. And the bar and the public are aware 
that when the Commission gets into litigation it does so carefully 
and objectively and with good chance of success. os 

Senator Lenman. I certainly am not going to reach any definitive 
decision with regard to any part of the legislation that may be re- 
quired. But it seems to me that, in view of the fact that in any court 
action or any pressure exerted it comes almost exclusively from the 
facts that are developed by the Commission itself, it would be a much 
simpler thing to give the Commission legislative power, statutory 
power, to issue a stop order if they felt that it would be advantageous, 
rather than to go through all the complications of appealing to the 
courts. 

Mr. Armsrrone. You are thinking of a power such as the Commis- 
sion has under section 8 of the Securities Act. 

Senator Lenman. That is right. To call off an election. But I 
think that is something that the committee would have to decide. That 
is only my personal offhand opinion. 

Mr. Armstrone. Yes, sir; I recognize that; and you are not pressing 
me for an opinion on it at the moment, as I understand. 

Senator Lenman. We would like to have your point of view on it 
later. 

Mr. Armstrong. Yes, sir. 

Senator Lenman. All right; will you proceed? 

Mr. ArmstronG. In practice, we review preliminary pour mate- 
rial, communicating our views concerning it principally from the 


point of view of fair disclosure to the person filing the material. 


Usually such revisions, additions, or deletions are made which dis- 
cussions between the Commission staff and counsel for the company 
indicate will produce a fair disclosure. There have been times when 
we have gone to court or have proposed litigation, but these instances 
occur relatively infrequently. The possibility that the Commission 
may enlist the assistance of the Federal courts to prevent the use of 
material which the Commission believes to be incomplete, misleading, 
or incorrect in material respects is, however, a powerful deterrent to 
willful violation of the rules. 

In the vast majority of the proxy cases filed with the Commission 
this procedure and the working out of the problems which arise under 
a is carried out by the staff, in accordance with Commission 
policy. 

The Commission itself, however, considers and rules upon new 
policy questions, the application of policy to factual situations at the 
request of either the staff or persons filing the material. In all cases 
that involve court action, or the possibility of court action, the Com- 
mission makes the decision. This procedure as applied to the admin- 
istration of the proxy rules is the same as the procedure which the 
Commission has used in the administration of the Securities Act, and 
of sections 12 and 13—those are the disclosure sections which we dis- 
cussed a few minutes ago—of the Exchange Act, for the past 20 years. 

Out of this administrative practice has come the popular notion 
that we “approve” —and that word is in quotation marks—or “clear” 
or “permit” the use of proxy material. These characterizations of our 
action or nonaction are not accurate. What actually is involved is 
that the staff of the Commission concludes on the basis of the sub- 
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mitted proxy material and any other information available to the 
Commission that, on its face, there has not been a failure, on the part 
of the person who has submitted the material, to comply with the 
standards of the proxy regulations. 

The Commission does not vouch for, underwrite, or defend the accy- 
racy or adequacy of the proxy material. The accuracy of the state. 
ments made and the truth and adequacy of ny material are the 
responsibility of the persons soliciting proxies. It is not the Com. 
mission’s. At the administrative level, at least, the burden is on the 
user to establish that his facts, arguments, and charges are true and 
not misleading. It is not and cannot be the Commission’s function 
to prove the truth, accuracy, and fairness of every piece of proxy 
material filed with us. : 

Supplemental or followup soliciting material is used, in most in- 
stances, to secure a requisite response from security holders entitled 
to vote. The rules provide that such supplemental material likewise 
must be filed with the Commission, in preliminary form, at least 9 
business days prior to its proposed use. This material is scrutinized 
in the same manner as the original proxy statement, and the same 
procedures are followed. The Commission may shorten this 2-day 
period and may also shorten the original 10-day period. Upon re- 
quest, in appropriate cases, it often does so. 

Now I will try to outline some of the more important problems pre- 
sented by a contest for control. 

The first of these problems is: When does “solicitation” in a proxy 
contest begin ? 

The rules provide that no solicitation subject to these rules shall be 


made until a proxy statement is furnished to the person being solicited. 
In the usual case involving routine corporate action the effect of this 
rule is to prohibit the solicitation of proxies until the information re- 
quired by rule has been supplied the security holders. 

An entirely different problem is presented, however, when a person 
or group announces publicly far in advance of a scheduled annual 
meeting date that he will seek to oust management or to secure cane 


sentation on the board of directors. The rules define the term “so 
tation” to include— 


ici- 


(1) Any request for a proxy whether or not accompanied by or included in a 
form of proxy; (2) any request to execute or not to execute, or to revoke, a 
proxy; or (3) the furnishings of a form of proxy to security holders under cir- 
cumstances reasonably calculated to result in the procurement of a proxy. * * * 

It has been the Commission’s policy that, if the proxy rules are to 
serve their basic purpose, in such a situation the solicitation begins at 
the moment the opposition makes a public announcement and frequent- 
ly may begin earlier if more than a limited number of people are 
approached for the purpose of seeking their support as security hold- 
ers whether that approach is made orally or in writing. 

Obviously no formal request for a proxy is then being made. That 
will come later. But from that point forward the opposition in all 
public utterances and in all written communications will, by attack on 
the management or by persuasion to its position, be seeking to influence 
public opinion and to sway stockholder opinion toward that position— 
all part of a campaign haven as its culmination a request for a proxy 
or a request for a revocation of a proxy given tosomeone else. ~ 
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The courts have held that the Commission’s authority extends to 
any writings, whether or not “strictly” they solicit a proxy, which 
“are part of a continuous plan ending in solicitation and which prepare 
the way for its suecess.” 

The principal case there, gentlemen, is SEC v. Okin (132 F. 2d 754 
(C. A. 2, 1948)). If the committee would like it, it could be furnished 
for the record, although I don’t believe it is necessary, Senator, to do 
more than cite the case. 

Senator Lenman. That will be sufficient. 

Mr. Armstrone. It is available in the Federal reports. 

At this stage of a proxy campaign it may well be that the opposition 
will give publicity to its charges, accusations, and general eo by 
means of oral statements to the press or otherwise. It seems clear that 
these statements involve “solicitation” subject to the rules and that 
their character and effect as such is not altered by the fact that the 
statements have not been reduced to writing by the contestant. Two 
major problems are presented under the rules at this point. The rules 
provide, as previously mentioned, that no person shall be solicited 
until a proxy statement has been furnished. 

Seemingly, therefore, the management would be unable to respond 
to an attack until its own proxy material had been prepared and the 
information required by the rules included therein. 

Senator Bennerr. Mr. Chairman, may I interrupt at that point to 
ask a question? It is my understanding that the Commission does not 
include the actual annual report as part of a solicitation for a proxy. 
If the management is required to furnish an annual report to its stock- 
holders, you do not consider the furnishing of such a report as part 
of the solicitation program ? 

Mr. Armstrong. Senator, the annual report to shareholders which 
is required to be submitted by a management soliciting proxies prior 
to or contemporaneously with the proxy statement is not deemed to 
be proxy-soliciting material within the meaning of section 18 of the 
Exchange Act, which imposes certain civil liabilities. 

The reason for that is an historical reason which I will come to in 
my testimony. 

Senator Bennerr. Good. Then I will withhold my question until 
we come to it. 

Mr. Armstrone. Thank you, sir. 

Senator Bennerr. I want to pursue that a little further, however. 

Mr. Armstrong. Thank you, sir; I will come to it. 

Senator Bennerr. Thank you. 

Mr. Armstrone. This situation has been dealt with administra- 
tively to avoid the obvious injustice which would result from a literal 
reading of the regulation. When it is apparent that a contest is begin- 
ning or has begun, usually signaled by some overt act, such as an 
announcement or appeal for support even though short of a request 
for a proxy, the Commission has taken the position that management 
may likewise begin its campaign in advance of the filing of the re- 
quired proxy statement and in advance of the time when all of the 
information required in the proxy statement may be available. 

The opposition likewise is usually not in a position to supply all . 
the information required by the rules at the initiation of the cam- 
paign, and in general the Commission has been rather liberal in its 
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attitude so that strict adherence to the informational requirements 
in the early stages has not been insisted upon. 

The Commission takes the position, however, that all such advance 
attack, counterattack, or defense material must be filed as “proxy 
material” in advance of publication. : 

It is the latter matter which poses the second major problem ad- 
verted to in this area, namely, what informational or other standards 
should govern the activities and disclosures of both groups in the 
preliminary publicity campaign which precedes and builds up to 
formal requests for proxies. This is a matter which is not specifically 
dealt with by the present regulations and is one as to which I will 
comment later when I lay before the committee certain proposals the 
Commission has in mind for amendments. 

The second problem: What constitutes “solicitations” to which the 
Federal power and the Commission’s administrative and enforcement 
techniques should apply ? 

The statute provides that— 
it shall be unlawful for any person, by the use of the mails or by any means 


or instrumentalities of interstate commerce or of any facility of any national 
securities exchange or otherwise to solicit or permit the use of his name to solicit 


any proxy * * * 

It is clear that the Commission’s jurisdiction in proxy matters is not 
based solely on the use of the mails and the facilities of interstate com- 
merce for the purpose of solicitation. Fundamentally, jurisdiction 
is based upon the fact that the security involved is listed on a national 
securities exchange. 

It would seem, therefore, that oral solicitations are within the scope 
of the Commission’s jurisdiction. Although as a practical matter the 
Commission generally cannot and does not undertake to regulate oral 
communications, upon complaint or upon investigation, civil or crimi- 
nal sanctions and administrative procedures may be invoked by the 
Commission. 

In a proxy contest, however, publication of accusations, promises, 
and assertions of one kind or another in violation of the Exchange 
Act and the rules may result in real damage, the effect of which cannot 
so easily be measured, corrected, or undone. As a result of the appli- 
cation of public relations techniques, or in an effort to evade the rules, 
or perhaps accidentally and spontaneously, statements have appeared 
in the press or have been salblininnsh by other media of public com- 
munication, in some proxy contests, which purportedly were not pre- 
pared in advance, were not the subject of a written press release, and 
were not subjected to the administrative procedures applicable to 
the written word. In some instances, statements have been made, 
promises broadcast, and accusations hurled which, if submitted in 
writing, would not have met the tests of fairness and truthfulness for 
proxy material and which have resulted in a claim by the opposing side 
that the speaker gained an unfair advant 

In practice, the Commission has warned contestants early in the cam- 
paign that all statements, written or oral, relative to the contest should 
meet the standards of the rules. The Commission does not believe that 
oral statements may be employed to achieve indirectly that which is 
prohibited if done in writing and, on occasion, it has required cor- 


rection in written material or erroneous oral statements previously 
made. 
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False or misleading oral representations in the course of a campaign 
can be measured against the written material and in some cases can 
be corrected in written material, but the ultimate remedy available 
to the Commission or to an opposing party, with respect to oral rep- 
resentations involving a material violation, must be found in the courts. 
The Commission has taken the position that all writings to be used in 
the solicitation of proxies are proxy material and must be filed prior 
to publication. Publications in this category include prepared 
speeches, press releases, advertisements, and other writings emanating 
from the contestants, 

The rules require that the instructions given for the use of persons 
who will engage in personal proxy solicitation must be filed with the 
Commission. ‘These are reviewed in the same fashion as other proxy 
material. Such instructions are usually furnished to the employees 
of the specialized organizations which are hired to solicit proxies by 
personal interview and to employees of the issuer or of companies 
affiliated with contestants who may solicit in person either voluntarily 
or for compensation. These instructions usually warn the solicitor 
to limit his arguments and answers to questions to the written material 
supplied him. 

The principals in a contest frequently depart from the script and 
indulge in oral accusations and assertions which have not been in- 
cluded in material previously filed with the Commission and which 
frequently receive wide publication. It would be anomalous thus 
to attempt to limit the oral arguments and representations of paid 
employees who solicit proxies and, at the same time, permit the prin- 
cipals, their employers, to perform the same activities free of the 
standards of the rules. 

The third problem: What standards shall govern the content of 
soliciting material ? 

The proxy statement itself is required to conform to the informa- 
tional requirements of the rules. These are designed to lay before 
the security holders certain basic information concerning the matters 
to be acted upon at the meeting. In addition, the rules contain the 
overriding standard reflected in rule X-14A-9, which I read a few 
minutes ago, prohibiting statements which are false or misleading 
with respect to any material fact or which omit to state any material 
fact necessary in order to make the statements made not false or 
misleading or necessary to correct any statement in any earlier com- 
munication which has been false or misleading. 

I would say that no more unusual or serious problems arise in the 
prepessean filing, and review of the proxy statement which is the 
nasic informational document, in a proxy contest, than in the con- 
ventional solicitation absent a contest or in connection with the re- 
view of prospectuses under the Securities Act or applications and 
reports under sections 12 and 13 of the Exchange Act. I am not aware 
that there have been any serious administrative difficulties—difficulties 
of the kind that could not be worked out by the listed companies with 
the staff or occasionally by the listed companies with the Commis- 
sion—except in the case of a comparatively few situations. 

In a contest for control of management, however, solicitation in 
the broad sense often begins far in advance of the preparation and 
filing of the formal proxy statement, as I pointed out a moment ago. 
Furthermore, between the transmission of the proxy statement to 
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security holders with a request for a proxy and the date of the meet- 
ing supplemental soliciting material is invariably employed. 

The specific informational requirements of the rules are not, b 
and large, designed to govern the preproxy statement material and 
the later supplemental proxy material. The absence of requirements 
specifically applicable to the informational content of preproxy state. 
ment and supplemental material has posed a further problem fo, 
the Commission and the contestants. When a campaign begins far 
in advance of the meeting date and prior to the formal request for 
proxies, it frequently occurs that plans have not been fully developed, 
committees have not established their full membership, and nominees 
have not been selected. Stock ownership and interests may change 
in the aggregate and as among members of a group. In other words, 
the facts change and are in various stages of incompletion or unavail- 
ability over extended periods of time. 

There has been a reluctance also to publish facts as to interest, 
sponsorship, programs, and associates during the early stages of a 
campaign. There likewise has been a reluctance on the part of 
contestants to reflect changes promptly in supplemental proxy ma- 
terial after publication of the basic proxy statement. These are 
matters which have been dealt with on a case-by-case basis. 

The parties shape the issues, plot the strategy of their campaign 
and seek to influence stockholders and public opinion by the use of 
such argumentation, informational data, accusations, charges, and 
countercharges as they choose, subject only to the formal requirement 
that the material be filed with the Commission prior to use and that 
the content of this preliminary and supplemental soliciting material 
meet the standards of rule X-14A-9. It is the application of this 
rule to the innumerable specific pieces of proxy literature which pre- 
sents many of the most difficult administrative problems for the Com- 
mission and gives rise to much clamor by contestants during the fight. 

The broad standard of rule X-14A~9 has been applied administra- 
tively in such a manner as to embrace several principles of conduct and 
disclosure. It has been employed, for example: 

(a) To secure some degree of adherence to a factual presentation 
or a presentation based upon facts which can be established and 
supported ; 

(6) To eliminate or minimize confusing or. misleading irrele- 
vancies ; 

(c) To prevent the use of unsupportable predictions as to the future 
in terms of specific business and financial results ; 

(zd) To prevent the use of the various techniques utilized to dis- 
credit a person, to impugn character, integrity, and reputation or to 
hold a person or group up to ridicule and contempt in the absence of 
facts which support the statements being made or implications of dis- 
honesty or criminal connections or tendencies ——_ to be conveyed; 

(e) Generally to a proxy material of half-truths, distortions, 
exaggerations, false s, and unsupported or unsupportable opin- 
ions and accusations; and , 

(f) To seek clarity and fairness in the literature of opposing sides. 

Senator Leuman. May I just parenthetically point out that, where- 
as you took objection to the use of the word “censorship” or “review,” 
I see you do not hesitate to use the word “purge.” You cannot purge 
without either censorship or review. 


M 


mini 
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Mr. Armsrrone. Mr, Chairman, “purge” in the context of the ad- 
ministrative techniques which I have described by suggestion, letter 
of comment, and persuasion. j git VY 

Senator Lenman. I do not think your explanation is very respon- 
sive or very convincing, but I again want to say it is a matter of 
cemantics that I am not pressing at this particular moment. 

Will you proceed ¢ 

Mr. Armstrone. Thank you, sir. 

These principles are easy to state but difficult to apply in many 
cases. Departures from them by one side invite retaliations in like 
vein by the other, which frequently lead to vicious personal attacks 
with the result that, absent a fairly tight control and firm position by 
the Commission, the contest would become a campaign of name-calli 
and mudslinging under rules which, on their face, call for a high 
standard of conduct. 

Senator Leuman. May I ask you this question. You may have 
covered it. But you say that according to court rulings and your 
procedure a contest starts when the announcement is made that there 
is going to be a contest. Supposing Mr. X wishes to get control of 
company B through a proxy contest. He makes a statement. That 
marks the beginning of the contest, as I understand it, according to 
your interpretation and the courts’ interpretation. But supposing in 
that first statement he makes all sorts of slanderous statements with 
recard to management, what do you do about it? 

Mr. Armstrong. Senator, we attempt to have such statements cor- 
rected in later proxy-soliciting material. We may consider whether 
the statements so made are so aggravated as to justify court action. 

Senator Bennerr. May I follow that up with one more question. 
Is that court action your responsibility, or may not many of those 
statements be of such a nature as to justify court action on the part 
of the opponent? 

Mr. Armsrrone. I think, Senator Bennett, that that is a very help- 
ful question, because the other side has its remedy in court. 

Senator Bennett. I think you testified to that a little earlier in the 
statement. I could not turn back to it quickly. 

Mr. Armstrong. Yes, sir. The courts have consistently held that 
private parties may ae actions where violations of the Commission’s 
proxy rules are involved. 


Senator Bennerr. Yes. aes of course, they may bring actions 


as private parties for libel, slander, or any other form of damage, a 
privilege which is available to any citizen. 

Mr. Armsrrone. Yes, sir. 

A fourth problem: What action is called for by the Commission 
when it appears upon examination or upon complaint of the opposing 
side proxy material may be incomplete or misleading. 

The Commission has no administrative power to prevent the use 
of any proxy material. When preliminary material is filed which 
appears to fall short of the standards outlined a few minutes ago, the 
Commission advises the person filing it. Usually negotiation pro- 
duces a revision which appears unobjectionable. If negotiation fails, 
the only effective method available to the Commission to enforce the 
rules is to bring a suit for injunction in the Federal courts. 

In some instances, however, the material filed is of such a nature 
that the Commission will advise the party that the Commission be- 
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lieves the material fails to meet the standards of the rules; that the 
nature of the representations made is such that it would be impossib| 
to determine whether the material did or did not in fact comply, 
and that if the material should be used it would be at the risk that 
the Commission might later be obliged to take an adverse position 
in court. 

This latter situation develops most frequently when attacks ar. 
made on a person’s character or integrity without supporting data or 
where, notwithstanding supporting data, the charges are so serious 
or are of such a character that the Commission will refuse in advance 
of publication to take any action which might be construed as non- 
objection or assent that the material is not under the circumstances 
false or misleading. 

Proxy material which has been published is, of course, open to 
attack by the opposing side or by the Commission at any time. The 
Commission, notwithstanding previous review of the material, may 
seek an injunction against further mailing or against the use of proxies 
secured by false or misleading material or to compel resolicitation. 

One contestant may complain to the Commission that the other's 
material is false or misleading and seek the Commission’s aid to secure 
retraction or correction administratively, or, and this is quite com- 
mon, petition the Commission to commence legal action against the 
other side. 

In some instances litigation is begun by one side or the other charg- 
ing violation of the proxy rules. When this occurs pressure is always 
brought to bring the Commission in for the obvious advantage that 
Commission participation on a particular side would have. As a 
matter of lhe the Commission in such cases is inclined to leave 
the parties to their remedies unless a question of construction of the 
law or the rules is involved or where it appears a material violation 
may have occurred. In such event the Commission may intervene, 
or petition the court for permission to appear as amicus curiae. 

As a matter of policy the Commission es been reluctant to initiate 
litigation during a proxy fight in the absence of a material violation 
of the rules. This position springs in part from the fact that the 
injured party may reply, or many seek his own legal remedy. It 
springs in part from an unwillingness to inject the Commission into an 
election campaign unless a material violation of the rules is involved. 
Finally, the Commission is unwilling to take action which may result 
in disfranchisement of security holders. 

The fifth problem: Disclosure of “interest” by opposition groups. 

A major problem in every proxy contest for control is the matter 
of timely, accurate, and fair disclosure of the identity and interests 
of those who challenge management. In referring to “interest” I 
mean not only share ownership, affiliations, or connections with the 
issuer but financial interest in its broadest sense and motivation as 
well. 

In almost every major contest, mangas has challenged the ade- 
quacy and accuracy of the disclosures by the opposition on this sub- 
ject. Investigations in several proxy contests in recent months with 
respect to the facts as to interest have utilized a great deal of the 
time of the staff of the Commission both in Washington and in some 
of our regional offices in the field. 

This problem has many aspects : 
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(a) A question is sometimes raised concerning the bona fides of an 
opposition solicitation, 1. e., whether the efforts of the group are not 
primarily directed toward some settlement for a price ; 

(b) There is almost always a duality of interest on the part of an 
opposition group or some portion of it. The campaign is usually 
fought in terms of benefit to the corporation and its shareholders. 
Success in the campaign, however, usually carries with it the possi- 
bility of profits from investment in shares accumulated for the fight 
as well as the benefits and emoluments of corporate office and corpo- 
rate control; 

(c) The amount of share ownership, the terms of acquisition, the 
methods of financing purchases and carrying of shares, hedging con- 
tracts and guaranties may be significant in many cases ; 

(d) The source of the capital required to buy and carry stock and 
to finance a campaign can be very material and perhaps throw at least 
indirect light on motivation as well as interest ; 

(e) Arrangements among members of the group, their nominees, 
associates, and financial-backers may be significant and material; 

(f) The facts with respect to some or all of the foregoing may 
change very rapidly during the preliminary stages of a campaign 
and, in fact, may change materially in the period in which proxies are 
actually being requested ; 

(7) If the group is a large one, trouble has been experienced in 
securing from group spokesmen accurate, up-to-date facts and figures 
on these matters ; 

(4) Representations as to intentions as to future programs and 
plans for the company are always difficult to deal with since votes 
may be secured on the strength of expressions of intent and promises 
which later, for one reason or another, are changed. At the later point 
it is futile, if not impossible, to attempt to establish that the original 
representations were false, exaggerated, or misleading. 

(¢) Ascertainment of the person (or persons) who should be identi- 
fied as a backer or moving force, as distinct from a supporter or sym- 
pathizer in a contest, presents difficult problems. 

The sixth major problem: Character and reputation. 

There can, of course, be no subject of greater importance to security 
holders than the character, reputation and integrity of candidates for 
election to corporate directorates. 

There can be no question that truthful, pertinent disclosures con- 
cerning candidates and their experience and qualification are material 
to investors. The selection of management is of such vital interest 
to shareholders because, in the last analysis, the ability, background, 
and experience of management is a cornerstone for investors’ judg- 
ments as to the value of the company’s securities. To aid investors in 
reaching an informed judgment, the proxy rules provide that inves- 
tors be furnished information which identifies the nominees, describes 
their relationships with, and interests in, the issuer, their business 
experience, their compensation and their past and prospective trans- 
actions with the company. Beyond this the rules simply require that 
there be no misleading statements of fact and no omission of mate- 
rial facts necessary to make the facts stated not misleading in the 
circumstances, 

There is no subject in, or aspect of, a proxy con however, that 
presents a more difficult problem for contestants and the Commissio. 
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than attempts to tear down and destroy in the public mind the reputa- 
tion of individual candidates. In many contests a studied, persistent 
attempt is made to attack the character and reputation of leaders of 
opposing groups and members of the groups and their nominees. Ths 
victim of these attacks invariably asserts that the Commission’s rules 
are being violated, and demands that the Commission prevent the use 
of the material and usually will seek to reply in kind. 

The problem is presented in three aspects: 

1. A charge or accusation made by a party, as its own, based upon 
specific acts concerning the accused oad as convictions, indictments, 
court decisions or actions established by the records of the company. 
As I mentioned a moment ago, the person making a statement is respon. 
sible under the statute for its truth or falsity. In a few cases facts 
have been supplied the Commission which appeared to support the 
accusations a the Commission either made no objection to the mate. 
rial or declined to take any position, reserving full freedom to act as 
the facts and circumstances might later make appropriate. These 
cases occur rather infrequently. 

2. More commonly no specific charges are made. The usual pro- 
cedure is to prepare artfully worded statements or questions which 


create in the reader’s mind impressions and inferences that a person 
is an associate of undesirable or criminal characters, is untrust- 
worthy, will steal the corporate assets or is guilty of immoral and 
improper conduct. These smear tactics have been employed fre- 
quently. Seldom have they been supported by factual data. . Rarely 
are they provable. As a matter of policy, the Commission has en- 
deavored administratively to purge proxy material of this type of pre- 


sentation on the theory that, if it is not true and fair, it violates the 
standards and principles of rule X-14A~9 and is not in the interest of 
shareholders or in the public interest. 

3. A third device employed to the same end is to attempt to repub- 
lish, as proxy material, statements which have appeared in the press, 
court proceedings, proceedings before legislative and administrative 
bodies. public or private publications and correspondence, encamnent 
charges, criticisms, and comment that have the same purpose an 
effect. These are usually submitted and are sought to be used on the 
theory that “the statements have been made—they indicate what some- 
one has said or thinks—therefore it is proper to republish and thus 
tell all security holders what some segment of the public already has 
been told.” : 

It has been the Commission’s opinion and the Commission’s position 
that material of this character when submitted as proxy material must 
be scrutinized and dealt with as though the charges made were being 
made directly, that the person filing is responsible for truth and 
accuracy, and that a person cannot, consistent with the statute and 
fair administration of the rules, do indirectly that which is objection- 
able if done directly. 

At this point I would like, Mr. Chairman, if I may, to submit 
section 20 (b) of the Exchange Act for the record. 

Senator Lenman. No objection. It will be included. 

(Section 20 (b) of the Exchange Act follows:) 

Section 20. (b) It shall be unlawful for any person, directly or indirectly, 
to do any act or thing which it would be unlawful for such person to do under 


the provisions of this title or any rule or regulation thereunder through or by 
means of any other person. 
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Mr. ArmstronG. This position has resulted in criticism by many 
contestants. It has also afforded all parties in proxy contests a degree 
of protection against vicious and unsupported abuse to a degree they 
do not know or appreciate because the preliminary material is not a 
public record. It has tended to eliminate “personalities” in its worst 
sense from the proxy literature. To this extent the stockholders are 
not subjected to bombardments of literature which misleads and 
detracts from the presentation of economic and business issues. If 
this policy were not followed, the administration of the proxy rules 
would in many cases become a scandalous affair. 

The seventh problem: This problem is methods, strategy, and tac- 
tics of solicitation. 

It is extremely difficult to determine the facts with respect to many 
things which oceur during the course of a campaign. Events occur 
which appear to be related to the soliciting activities of one side or 
another, as to which it is not possible in many cases to ascertain the 
true facts in any reasonable period of time. Suits are filed, congres- 
sional committees and Members of Congress are petitioned, complaints 
are filed with administrative agencies, charges are made before regula- 
tory commissions (some or all of which is sought to be used as proxy 
soliciting material), sympathizers appear to interest themselves in the 
campaign, large stockholders are approached anual, public 
assemblies are addressed, public relations firms skilled in the use of 
various media of public persuasion are employed. To the extent 
that these activities can be dealt with by the Commission, such action 
as is necessary to secure fair disclosure is taken by the Commission. 


The eighth problem: Deals between opposing sides. 

I referred earlier to the matter of the bona fides of groups seeking 
proxies for control. The same problem arises in the context of other 
types of opposition solicitation. 

Charges are sometimes made by management that an Sppuatat 


group is bargaining to be bought off. It sometimes appears that man- 
agement would be desirous of terminating a contest by some kind of 
a deal. When such a situation develops—and it may occur at any 
time and, more often than not, very late in a fight after proxies have 
been solicited and are in hand—the potentialities of fraud on the 
security holders are very great. 

When opposing groups for some reason do negotiate they usually 
are reluctant to talk about the situation for fear of defeating some 
compromise or settlement. 

The source of funds, the identity of persons who may be brought in 
as financial supporters or with some plan for recasting the business 
or associating it with some other enterprise, may involve corporate 
assets and corporate relationships. The opposing group may be nego- 
tiating from the strength which comes from solicited proxies and the 
temptation may be great to bargain for personal gain and profit by 
the use of proxies given in good faith for other purposes. 

The duality of interest on both sides in such cases is clearly evident. 
Management purports to represent the stockholders and the corpora- 
tion. Cespornts office involves great privilege, great. power, and great 
responsibility. The personal interests of management in the retention - 
of position can be exceedingly strong and may not be identical with 
the interest of shareholders. On other hand, the opposition 
groups frequently have a large investment in stock and costs—a per- 
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sonal interest which likewise may not be completely identified with 
the interest of stockholders generally. 

The proper role of the Commission is one which requires @ weigh. 
ing of many considerations, not the least of which is the matter of 
making judgments as to the equities and merits of the particular 
situation in determining the nature, extent, and timeliness of dis. 
closure or as a preliminary to court action or some other action. 

The ninth problem: The annual report to stockholders. 

The rules provide that if the solicitation is made on behalf of the 
management of the issuer and relates to an annual meeting of security 
holders at which directors are to be elected, such proxy statement— 

* * * shall be accompanied or preceded by an annual report * * * containing 
such financial statements for the last fiscal year * * * 

That is from rule X-14A-3, which is a portion of the full proxy rules 
which were submitted for the record earlier. 

The rule also provides that the annual report is not deemed to be 
“soliciting material” or to be “filed” with the Commission or otherwise 
subject to the regulation or to the liabilities of section 18 of the act. 

This exclusion of the annual report from the category of “solicit- 
ing” material occurred in 1942 and has its roots in problems wholly 
unrelated to proxy contests. Many companies complained at that 
time that if the annual report to shareholders must be “filed” with 
the Commission and therefore subjected to the civil liability provi- 
sions of section 18, the effect would be to place severe limitations upon 
the freedom of communication and comment to shareholders concern- 
ing corporate affairs. ‘The Commission at that time believed it would 
be in the public interest to encourage, rather than to limit, the dissem- 
ination of information to security holders and that, if fear of civil 
suits might have an adverse effect in this respect, it might be better 
to require delivery of the report but to free it from the provisions 
of section 18. 

Experience has proved that in the ordinary case this is satisfac- 
tory and certainly there has been a great improvement in recent years 
in the scope and nature of information supplied to security holders 
in annual reports. 

In a proxy contest, however, a different problem is presented. 
Since the report is defined not to be soliciting material, companies 
have taken advantage of the fact that it is not required to be filed in 
advance of distribution to security holders, to use the report as a 
soliciting vehicle, and to include representations, argumentation, and 
accusations in the report which do not meet the standards of the rules 
for proxy-soliciting material. We believe the rules should be modi- 
fied in this connection in a manner which I will discuss in a few 
minutes. 

What I have just said outlines some of the major problems from 
the point of view of the Commission and the protection of the public 
interest under the regulation which, as I have said, have been con- 
ceived and administered primarily as a technique for fair disclosure 
of material facts and occurrences in a proxy contest. 

The disclosures of the basic facts which have been presented to the 

ublic in proxy material of all in proxy contests for control, 
ave been secured by administrative processes developed on a case- 


by-case basis over a considerable period of time without any specific 
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codification of many of the principles and requirements in the rules 
themselves. : Lf SE 

We have recognized the need for codification in these respects—that 
is. in the area of proxy contests—for some time. In fact, the Commis- 
sion considered the matter in July 1954 and, on the recommendation of 
the staff, at that time the Commission determined to defer for one more 
proxy season an attempt to rewrite the rules to deal more specifically 
with the contest problem. 

The Commission has almost finished the experience of the 1955 
proxy season. In the past 2 years techniques have been developed by 
contestants which now appear to require specific treatment in the 
rules. 

The Commission’s staff has suggested that the Commission consider 
certain proposals designed to meet these problems. These proposals 
have not advanced to the draft stage. These proposals represent 
methods of defining more precisely the permissible and required 
conduct of opposing factions in a contest for control. Here they 
are: 

1. The term “solicitation” should be more precisely defined to make 
it clear that all types of literature produced by or on behalf of a con- 
testant are subject to the rules. 

Senator Bennett. May I interrupt at this point? By the word 
“literature,” do you include any means of communication, or are you 
limiting it only to written communications? 

Mr. Armstrong. The answer to the first part of your question, sir, 
is yes. Any means. 

Senator Bennerr. Any means of communication ? 

Mr. Armstrone. Yes, Senator. 

2. The annual report of the company issued after the beginning of, . 
or in contemplation of, a contest should be filed with the Commission 
as proxy material and reviewed as such prior to publication. 

3. The term “associate” should be broadened for the purposes of a 
contest to include any person who has joined with a person to solicit 
proxies, to finance the solicitation of proxies, to lend his name or pres- 
tige to such activities, to solicit the purchase or sale of shares for the 
purpose of supporting or securing the support of a contestant; and any 
joint venture or party to any contract, arrangement, or understanding 
with any such person for the purpose of buying, holding, or making 
a profit or preventing a loss in connection with a proxy contest except, 
however, that such term should not include a bank or broker-dealer 
whose activities are limited to lending money, executing orders, and 
transmitting proxy material in the ordinary course of business. 

4. Our rules should be clarified, so the staff suggests, to permit pre- 
proxy statement solicitations in a contest or threatened contest sub- 
ject to specified conditions. For example, the rules should provide 
that as a condition to any preproxy statement solicitations the state- 
ment referred to below shall be filed with the Commission and the 
proxy material shall contain such of that information as the Com- 
mission may ire. 

_5. The provisions of rule X~14A~7 as to the time of mailing opposi- 
tion material probably should be raised. Security holders may not, 
under the provisions of the corporation laws of some States, have ac- 
cess to an up-to-date list of the record owners of the corporation’s 

60650—5é6—pt. 316 
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securities. Rule X-14A-~7 provides machinery by which a corporation 
which intends to solicit proxies for a meeting is required to mail the 
proxy material of a security holder to other security holders or such 
of them as may be specified. The rules provide, however, that such 
material need not be mailed prior to the first day on which the solic}. 
tation is made on behalf of the management. This rule makes it pos. 
sible for the management to receive the material of an opposition 
group and to hold it without mailing until such time as management 
determines to begin its solicitation. It is thus possible for manage- 
ment to limit the time during which a group of stockholders may place 
its program before other security holders. 

It has been proposed to revise the rule to provide that at any time 
within 4 months prior to a scheduled annual meeting date the manage- 
ment must mail material for any stockholder or group of stockholders 
who complies with the requirements of the rules. 

6. The rules should provide that no solicitation of more than 10 
people with respect to an election by any opposition stockholder or 
group may begin, orally or otherwise, until there has been filed with 
the Commission as a public record a statement, by each member and 
associate of an opposition group and each nominee, containing certain 
specified information which would include data concerning his iden- 
tity, employment, business experience, stockownership, date of acqui- 
sition, how financed, how owned, corporate connections, and criminal 
record, if any for the preceding 10-year period. The rules should 
provide that, in a contest, management solicitation might not begin 
—or, if begun, might not proceed—until similar data are filed for each 
director and nominee. The rules should require specific disclosures 
in the proxy material of each side as to identity, interest, ownership 
of securities, and other pertinent data so obtained. 

7. The rules should specifically prohibit the use of materal contain- 
ing direct or indirect charges and accusations concerning improper, 
illegal, or immoral acts and conduct and connections unless the fac- 
tual data supporting the assertions are filed with the Commission 
prior to such use. This provision should be included as an expansion 
of rule X-14A-9. 

Senator Bennerr. May I stop you at that point? Would it satisfy 
the demand simply to file that information with the Commission or 
is the Commission going to be concerned in any degree with its 
accuracy ¢ 

Mr. Armstrona. Certainly, Senator, the Commission would be con- 
cerned with its accuracy. 

Senator Bennerr. So the rules should be changed not merely to 

rmit a pro forma filing but should be changed to in fact give the 
Senmiialin the right to determine whether or not that material could 
thereupon be used for the purpose of solicitation ? 

Mr. Armsrrone. Senator, the purpose of the filing would be to 
subject the material to administrative processing, the general out- 
lines of which I described, that type of administrative processing. 

Senator Bennerrt. I just wanted to get it clear this was not simply 
a pro forma situation in which by filing the material they were 
to go ahead and use it. 

Mr. Armstrone. That is absolutely correct, Senator. 

Senator Bennetr. Thank you. 
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Mr. Armstrone. 8. Specific disclosures should be required concern- 
ing the proposed methods of solicitation, the costs of solicitation, 
and related activities, and the names of all firms and employees re- 
tained or employed to assist in or to conduct or supervise the 
solicitation. 

9. The rules should make it clear that the submission of proxy 
material to the Commission is deemed to be “practice before the Com- 
mission” and that the persons submitting material shall comply with 
the long-established rules of the Commission governing appearance 
and practice before the Commission. 

10. The rules should provide specifically that previously published 
material proposed to be employed as proxy material shali— 

(a) Meet the same standards as material prepared by the con- 
testant ; 

(>) Disclose the name and interest of the author, publisher, and 
any person who is named or quoted in the article or other piece of 
literature ; 

(c) Not be used without consent, of the author and the publication, 
to the use of the reprint or article or any part thereof as proxy mate- 


rial; 

(2) State whether the contestant employing the material, or any- 
one on his behalf, supplied information or otherwise prompted, as- 
sisted, requested or participated in the preparation of or prior pub- 
lication of the article; 

(e) State what, if any, payments or arrangements were made or 
are proposed to be made in connection with the publication or re- 
publication of such material for reprints or other republication. 

Senator Lenman. Does that complete your recommendations or the 
recommendations submitted by your staff ? 

Mr. Armstrone, Senator, we have a discussion of the problem of 
the giving of proxies by brokers, dealers, and others, and I have not 
quite finished the discussion of the last item, sir. 

Senator Lruman. All right. Go ahead, please. 

Mr, Armstrone. Thank you, sir. 

One of the techniques employed in many proxy contests has been 
the republication in whole or in part, as proxy material, of previousl 
published material. This can be done consistent with the standards 
of the rules and no particular problem is presented in many cases. 
More often, however, the other side complains to the Commission, 
charging violations of the rules on several grounds including (1) that 
what purports te be independent objective comment or criticism has 
in fact been inspired or procured by the contestant using the reprint, 
(2) that the author or publication is in the pay of the contestant, 
(3) that the author or publication has some interest in the company 
or the outcome of the election, (4) that pressures have been brought 
through adrentind sappliers, or printers to take sides, and (5) that 
the previously published material is false or misleading. Not only 
are charges made to the Commission that the other side is violating the 
rules and demands made that the Commission take steps to prevent or 
stop such violations; attempts are also made by the other side to in- 
clude some or all of such c in its soliciting material. 

In either event, the truth and accuracy of the charges become issues, 
and the Commission is faced wtih the problem of objecting to the use 
of the reply material if the accusations are false, or enforcing fair dis- 
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closure by the other contestant if the charges are true. Of course 
under the standards of the rules, if what purports to be unbiased and 
not inspired comment and criticism is not in fact of this character, the 
republication thereof is misleading unless the relevant facts are 
disclosed. 

This situation has arisen so frequently that it has become standard 
operating procedure, so to speak, in the administration of the rules 
to make certain inquiries of the person filing reprints and excerpts 
from previously published writings immediately upon the filing of 
such material. Such inquiries made at this time have tended to make 
unnecessary investigations of charges of violation after the fact. In 
making such inquiries, the Commission and the staff are not accusing 
anyone of misconduct nor do we in any sense attempt to pass upon 
the publication in the first instance of articles and comment in the 
press, magazines, and other publications distributed to the public 
generally. 
~ The increasing use of public relations techniques, and the increasing 
tendency to fight proxy contests in the press and to publicize positions 
through radio aa television programs, however, raise important ques- 
tions as to the disclosure which should be made concerning the origin 
ot these puvlic communications and the persons responsible for them. 
Any soliciting activity by or on behalf of a person soliciting proxies 
in a contest should not masquerade as independent opinion and then 
be reproduced for distribution to security holders to influence their 
vote. 

11. Regulation of the giving of proxies by brokers, dealers, and 
others: As I have stated, the proxy rules, with certain exceptions, 
apply to any solicitation by any person in respect of a listed security. 
A broker, dealer, bank, nominee, or other person who requests in- 
structions as to the execution of proxies from the beneficial owners 
of securities held by him (if more than 10 such owners are involved) 
is subject to the proxy rules unless (a) he receives no remuneration 
for such solicitation other than reimbursement of reasonable expenses, 
(6) he furnished to the beneficial owner promptly all of the proxy 
material furnished to him by all persons soliciting proxies accompa- 
nied by reimbursement for his reasonable expenses, and (¢) in addi- 
tion, he does no more than impartially instruct the person solicited 
to forward a proxy or impartially request imstructions as to the 
execution of a proxy. 

Thus, brokers and other persons who hold stock for their clients 
and who seek authority from them to execute a proxy as to their stock 
are compelled to forward to the client all of the material provided 
by each of the contestants. A proposed rule under section 14 (b), 
which I will later discuss more fully, would prevent brokers and 
dealers or their nominees from executing a proxy in the context of 
a proxy contest unless they had in fact received instructions from the 
beneficial owners. At the present time the execution of proxies by 
member brokers and dealers of the principal exchanges are governed 
by the rules of those excha: 

There have been 1 or 2 situations in the past in which interested 
investment houses, or persons in important positions in these houses, 
have attempted, by control of their own proxy machinery, to favor 
cne side or the other in the mailing of literature. So far as the Com- 
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mission knows, these were effectively controlled and corrected by 
invoking this provision of the proxy rules. 

But it must be remembered that neither the act nor the rules compel 
a broker or dealer to execute a proxy or to solicit authority or instruc- 
tions to execute a proxy. 

Section 14 (b) of the Exchange Act provides: 

It shall be unlawful for any member of a national securities exchange or any 
broker or dealer who transacts a business in securities through the medium of 
any such member to give a proxy, consent, or authorization in respect of any 
security registered on a national securities exchange and carried for the account 
of a customer in contravention of such rules and regulations as the Commission 
may prescribe aS necessary or appropriate in the public interest or for the 
protection of investors. 

It should be noted at the outset that this section is limited to mem- 
bers of national securities exchanges and to brokers and dealers who 
do business through any such member. It does not reach banks, in- 
vestment advisers, and other such persons who may hold stock for 
their clients. 

The Commission has never adopted a rule under this section of 
the law mainly because the problems in this area seemed to be ade- 
quately governed by effective rules and procedures adopted by the 
principal exchanges. Recently, however, there have come to the at- 
tention of the Commission situations which suggest the advisability 
of a Commission regulation in this area. 

It has also been suggested that the Commission should establish 
minimum standards to govern the circumstances under which all 
brokers and dealers may execute proxies with respect to stock held 
for the account of others. In response to these suggestions the Com- 
mission has recently announced a proposal to adopt rule X-14B-1 
concerning the giving of proxies by brokers and dealers. There has 
been available, Mr. Chairman, to the members of the committee a 
copy of the Commission’s release No. 5166 which contains this pro- 
posal, and I respectfully request that a copy be introduced in the 
record. 

(Release No. 5166 referred to follows:) 


SECURITIES AND EXCHANGE COMMISSION, 
Washington 25, D. C., May 5, 1955. 


PRoposAL To ApoPT RuLE X—14B—1 UNDER THE SecuRITIES ExcHANGE Act or 1934 
SECURITIES EXCHANGE ACT OF 1934, RELEASE NO. 5166 


Notice is hereby given that the Securities and Exchange Commission has 
under consideration adoption of a proposed Rule X-14B-—1 with regard to the 
circumstances under which certain members, brokers or dealers may give proxies, 
consents, or authorizations in respect of a security registered on a national 
securities exchange and carried for the account of a customer. The proposed 
action would be taken pursuant to the Securities Exchange Act of 1934, par- 
ticularly Sections 14 and 23 (a) thereof. 

Section 14 (b) of the Act provides that: 

“It shall be unlawful for a member of a national securities exchange or any 
broker or dealer who transacts a business in securities through the medium of 
any such member to give a proxy, consent or authorization in respect of any 
security registered on a national securities exchange and carried for the account 
of a customer in contravention of such rules and regulations as the Commission 
may prescribe as necessary or appropriate in the public interest or for-the- 
protection of investors.” 

The proposed rule would establish a number of conditions which would have 
to be satisfied before such a member, broker or dealer could give a proxy, consent 
or authorization with respect to such a security. These conditions would include 
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a requirement that the proxy be given pursuant to written instructions receiveg 
from the owner, except that if such instructions were requested but not re 
ceived, a proxy could still be given, but only with respect to certain uncontesteq 
matters. 

Other conditions would prevent the giving of a proxy unless all proxy solicit. 
ing material was forwarded to the owner, accompanied by a request for voting 
instructions. The rule would not affirmatively require the forwarding of this 
material, but would preclude the member, broker or dealer from soliciting a proiy 
or giving a proxy pursuant to such solicitation if this were not done. A proxy 
could be given without sending this material only pursuant to unsolicited request 
by the owner. The request for voting instructions provided for in the proposed 
rule would constitute a solicitation within the meaning of Regulation X-14 ang 
accordingly would be subject to the conditions of Rule X—14A-2 (b). 

Special provisions would be made for the situation where a member, broker 
or dealer had parted with possession or control of a security registered in his 
name, 

A security would be deemed to be carried for the account of a customer if 
registered in the name of a member, broker or dealer who is neither the bene- 
ficial cee of the security nor a fiduciary holding it with power to vote in such 
capacity. 

The rule would not relieve any member of a national securities exchange from 
compliance with exchange rules requiring the forwarding of proxy soliciting 
material, or imposing other conditions to the giving of proxies. 

The text of the proposed rule is as follows: 


“RULE X—14B-1—-GIvING or Proxies By MEMBERS, BROKERS OR DEALERS 


“(a) General Provisions.—This rule shall apply to every member of a 
national securities exchange and every broker or dealer who transacts a busi- 
ness in securities through the medium of any such member. 

“It shall be unlawful for any member, broker or dealer subject to this rule 
to give a proxy in respect of any security registered on a national securities 
exchange and carried for the account of a customer, unless such proxy is 
given in conformity with paragraphs (c) and (d) or with paragraph (e) of 


this rule. 


“(b) Definitions—For the purposes of this rule, the following terms shall 
have the meanings indicated unless the context clearly indicates otherwise: 

(1) A security shall be deemed to be “carried for the account of a cus- 
tomer” if it is registered in the name of a member, broker or dealer subject 
to this rule who is not the “owner” of the security, as hereinafter defined. 

“(2) The term “proxy” includes every proxy, consent, authorization, or 
revocation or a request not to give any of the foregoing. 

“(3) The term “give a proxy” includes instructions given to a nominee or 
causing a nominee to give a proxy and also includes voting in person at a 
meeting. 

“(4) The term “proxy material” includes all proxy statements and other 
written proxy soliciting material distributed by any person to security hold- 
ers of record with respect to the subject matter or meeting for which a proxy 
is given pursuant to this rule. The annual report referred to in Rule X- 
14A-3 shall be deemed to be proxy material for the purposes of this rule. 

“(5) The term “owner” of a security means the beneficial owner or an 
executor, administrator, guardian, trustee or similar representative or 
fiduciary holding the security in such capacity with authority to vote. 

“(6) The term “member, broker or dealer” shall include any person act- 
ing as nominee for any of the foregoing. 

“(c) Prowvies—A member, broker or dealer subject to this rule may give a 
proxy with respect to a security carried for the account of a customer ; 

“(1) To the owner, or pursuant to written instructions from the owner 
(or any custodian, other than the member, broker or dealer, having posses- 
sion of the security and authority from the owner to request a proxy) given 
without request or solicitation by such member, broker or dealer, or 

“(2) Pursuant to written instructions received from the owner in response 
to an impartial request therefor made by the member, broker or dealer if 
proxy material has been transmitted by him to the owner, or 

“(3) Without written instructions from the owner if: 

“(A) The member,.broker or dealer has transmitted proxy material 
to the owner and in addition has in writing impartially requested writ- 
ten voting instructions from the owner, accompanied by a statement 
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that if such instructions are not received by the 10th day prior to the 
meeting (or the 15th day prior to the meeting, if the request for instruc- 
tions is transmitted 25 days or more before the meeting), then the 
owner of record may give a proxy with respect to the security ; and 

“(B) The proxy given does not include authorization to vote on any 
matter if, to the knowledge of the member, broker or dealer, (i) any 
person other than the management is soliciting proxies with respect to 
such matter or a proposal with respect to such matter is included in 
the management’s proxy statement pursuant to Rule X-—14A-8 but is 
opposed by the management, or (ii) information with respect to such 
matter is called for by any one or more of the following items in Sched- 
ule 14A of Regulation X-—14: Items 9 through 17, except Item 15, or 
Items 19 or 20 excluding routine or formal matters; and 

“(C) The proxy is not given by such member, broker or dealer con- 
trary to oral instructions, if any, which may have been given by the 
owner. 

“(a) Transmittal of Proxy Material.—(1) A member, broker or dealer subject 
to this rule shall not give a proxy pursuant to subparagraph (2) or (3) of para- 
graph (c) of this rule unless he sends promptly by first-class mail, or otherwise 
promptly delivers, to the owner, a copy of all proxy material received by him 
(prior to or after the giving of a proxy) from any person who furnishes copies 
thereof for such purposes (and who, if requested, defrays the reasonable ex- 
penses to be incurred in forwarding such material) accompanied by an impartial 
written request for voting instructions. 

“(2) Whenever a member, broker or dealer who has given a proxy pur- 
suant to this rule receives additional voting instructions from the owner 
of the security, he shall take such action, including the revocation of such 
proxy in whole or in part or the giving of a new proxy if required, as may 
be necessary in order to comply with such additional instructions. 

“(e) Special Provisions.—In case any person subject to this rule has relin- 
quished possession or control of a security carried for the account of a customer, 
in giving a proxy with respect to the security such person may rely upon a writ- 
ten statement of any other member, broker, dealer or nominee that the applicable 
conditions of this rule have been complied with. Such person shall not give a 
proxy unless or until he has received such written statement. 

“(f) Validity of Provies—Failure to comply with this rule shall not invali- 
date any proxy, provided, however, that this poragraph (f) shall not be con- 
strued to prevent the granting of injunctions in any proper proceeding or to 
exempt any person from any proceeding, penalty or prohibition provided by the 
Act in respect of violations of the Act or any rules or regulations thereunder.” 

All interested persons are invited to submit their views and comments on the 
proposed rule in writing to the Securities and Exchange Commission, Washing- 
ton 25, D. C., on or before June 1, 1955. Unless the person submitting any such 
comments or suggestions requests in writing that they be held confidential, they 
will be public records, available for public inspection. 

By the Commission. 

Orvat L. DuBors, 
Secretary. 


Mr. Armstrong. At the outset, I should mention that, at the request 
of various persons and institutions, the Commission has extended the 
time to July 1, 1955, within which interested persons may submit their 
views and comments on the proposed rule. The Commission therefore 
has as yet not had the benefit of the views and suggestions of brokers 
and dealers, of issuers and of the public. I believe it also important 
to note that the proposal would not relieve any member of a national 
securities exchange — compliance with exchange rules. 

The proposed rule would establish the conditions which would have 
to be met before a member of an exchange or a broker or dealer trans- 
acting business through such a member, or any person acting as a 
nominee for any of them, could give a proxy, consent, or authorization 
with respect to a listed security. These include the requirement that 
the proxy be given pursuant to written instructions from the owner 
except that, in uncontested matters, a proxy could still be given if the 
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requested instructions were not received by a certain time. This 
seems necessary to permit corporations to secure necessary quorums 
for the conduct of routine meetings. 

Other provisions would require, as a condition to the giving of , 
proxy, that all proxy-soliciting material submitted by all person; 
seeking proxies (accompanied by reimbursement for reasonable ex. 
penses) shall be forwarded to the owner of the security. The rule 
would not, however, preclude the giving of a proxy pursuant to the 
unsolicited request or direction of the owner. Finally, special tech. 
nical provisions are made to provide for the situation where the broker 
has parted with possession or control of the security while remaining 
the record owner. P 

Further study of the many problems arising from the complicated 
arrangements for hypothecation of securities, transfers in street nameg, 
and other matters suggest that considerable further study of the entire 
matter will be required before a definitive rule can be adopted by the 
Commission. Depending upon the nature of the comments received, 
the Commission may give consideration to the desirability of a public 
hearing on the proposal. 

Several witnesses who have appeared before your subcommittee, Mr, 
Chairman, have testified that there should be complete disclosure of 
the identity and the interests of persons and their backers who seek to 
oust management by soliciting proxies for that purpose. 

The Commission is in full accord with this proposition. Great 
effort and expense has been devoted by the Commisison in several 
recent contests to determine whether there have been material omis- 
sions in the disclosures to security holders in this respect under the 
present rules. The Commission has not found that the omissions 
referred to by some of the witnesses have occurred. 

The Commission believes, however, that the entire matter should 
be dealt with specifically in the rules and, as I mentioned, has under 
consideration revisions proposed by the staff of these rules accordingly. 

There also has been testimony offered to the effect that, while the 
formal proxy statement should be filed with and processed by the Com- 
mission, all other communications should be free of the rules and be 
subject only to applicable statutes and the laws of libel. 

The Commission does not agree with this proposal and believes that 
it would be contrary to the public interest. Under such a statutory 
scheme the proxy statement and the rules would become dry, sterile, 
and ineffective instruments. A double standard would result under 
which all sorts of false and misleading information, promises, and 
accusations would be given wide public distribution free of the 
sanctions of the Exchange Act and the Commission’s administrative 

owers, while a minimum of factual data constituting a relatively un- 
important part of the overall solicitation of security holders would be 
subject to the standards of fair disclosure which we believe the Ex- 
change Act requires. The problem of fair and honest solicitation 
must be dealt with as a problem in its entirety or the work of the 
Commission in this field would be largely futile. The Commission’s 
experience has been that it would not serve the interests of investors, 
security holders and, in fact, members of management as well as mem- 
bers of opposition groups to permit or to encourage proxy literature 
of the type filed with the Commission in many cases which, prior to 
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appropriate revision, contain vicious, abusive, misleading, and false 
statements or implications. 

Finally, if the parties-are left to themselves, their only recourse 
to remedy misleading statements by their opponents would have to 
be to the courts, a more cumbersome, costly, and dilatory procedure 
than the continuous administrative processing by the Commission’s 
staff, a procedure which tends to prevent, although it cannot guarantee 
the prevention of, misleading facts. This administrative procedure 
also provides means, by Commission suggestion, for comes correc- 
tion in subsequent material or by resolicitation, of misleading facts 
and omissions discovered to have been previously made. _ 

Such suggestions are almost invariably followed by the parties with 
a minimum or disruption of the course of the campaign, a procedure 
more manifestly in the interest of the stockholders and public that 
corporate meetings be held and that security holders exercise an in- 
formed voting franchise, than the more cumbersome court proceedings 
and the possibility of disfranchisement. 

Mr. Chairman and members of the committee, I have stated several 
times that the rules were conceived and have been administered basic- 
ally as a means of securing fair and adequate disclosure. There are, 
however, certain provisions of the rules which perhaps may be con- 
sidered to go beyond mere disclosure or may seem only indirectly re- 
lated to disclosure. For example, the rules require that a means be 
provided in the form of proxy by which a security holder may indicate 
a choice for or against a matter to be voted. They provide, by im- 
plication at least, that a discretionary authority may not be sought 
under certain circumstances. They limit the period during which a 
proxy may be employed. They require that a person shall state that 
a proxy will be voted and if instructions are given that the shares 
will be voted in accordance with the instructions given. The rules 
require, as I have mentioned, that the company must perform certain 
acts under certain circumstances. Finally, the rules prohibit solicita- 
tion of an undated proxy or a postdated proxy. The Commission has 
deemed these requirements and prohibitions necessary to make effec- 
tive the informed exercise by the security holder of his right to vote, 
as contemplated by the Exchange Act, and to prevent efforts to thwart 
that right. There may-be other matters which the Commission may 
wish to deal with by rule from time to time which are not strictly 
matters of disclosure. 

Mr. Chairman and gentlemen, thank you for this opportunity to 
discuss with the committee some of the problems which the Commis- 
sion encounters in the exercise of its responsibilities under section 14 
of the Exchange Act. 

Senator Lrnman. Mr. Chairman, thank you very much indeed for 
coming here. I want to commend you for a very thoughtful statement. 

Mr. Armsrrone. Thank you, sir. 

_ Senator Lerman. I have felt from the very beginning of our hear- 
ings, the hearings of this committee, that there was a major role to 
be played by the Securities and Exchange Commission. 

Speaking very frankly, I have not felt until today that the Com- 
mission realized its responsibility and its opportunity in conducting 
these proxy contests. I am therefore very glad that following our ” 
several committee hearings the Commission has now submitted to the 





1566 STOCK MARKET STUDY 


committee a list of recommendations drafted by its staff which we 
of course, will study very carefully. 

I believe that the hearings of the committee thus far have bee, 
useful, very useful, that we have disclosed a number of matters that 
require remedy. I think not one of the least of our accomplishments jg 
that we inspired the Commission to realize and appreciate its respon. 
sibility in taking such steps as might be possible to correct at least 
some of the abuses that have crept into this situation. 

The suggestions made by your staff, reported by you, Mr. Chair. 
man, are very interesting indeed and certainly deserve the serious 
consideration of every person affected by them. I feel that the ques- 
tion of the use of proxies, the abuses that have crept into some of the 
proxy contests, has become so important to our national economic 
health that it deserves the careful attention of both this committee and 
the Securities and Exchange Commission. 

I am not sure that all of the problems which have been raised during 
our hearings can be solved by Commission rules. Some of them may 
need legislation. But to the extent that rules can take care of these 
matters, they should, of course, be most carefully considered. 

At some subsequent time, when the Commission has decided upon 
yang proposals which I understand are not yet before us because 
these are merely suggestions of the staff and not reduced to formal 
shape, I suspect and hope that we will have a more definite opinion 
upon how well the Commission is meeting the challenge this kind of 
regulation presents. 

Of course, none of the Commission proposals deals with abuses by 
controlled corporations. I am thinking particularly of the use of one 
corporation’s funds to gain control of another corporation.. I believe 
there is a fiduciary responsibility to public stockholders which I be- 
lieve the law should enforce. In the hearings which we have thus far 
held, the hearings concerning the Montgomery Ward Co. and the New 
York Central, I have been deeply disturbed by some of the disclosures 
that showed that the funds of one corporation were being used in 
order to secure control of another corporation unconnected or, if con- 
nected at all, very slightly. I believe that is a great evil. I believe 
it is a great danger. 

I believe that you, Mr. Chairman, and your fellow members of the 
Commission, should give careful consideration to that question, as we 
on the committee will do, to see whether some means may be devised 
by which that procedure may be prevented. I think for one company 
to use its funds to buy control or help buy control of another company 
that has nothing whatsoever to do with its own business, merely to 
satisfy a desire to gain control of the second company, is evil, and 
we should do connie we can to prevent it. 


Mr. Chairman, I want to th you again and commend you for 
this very thoughtful statement. I can assure you that the sugges- 
tions of your staff will be carefully studied by members of the staff 
of this committee. 

Mr. Armstrone. Thank you, sir. 

Senator Lenman. We are going to ask you to appear before us 
again when om own thoughts have become more formalized, when 


you yourself can say with any degree of certainty and confidence 
that the suggestions of your staff are sound and are going to do the 
job we are all trying to do. I know you are trying to do this job 
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just as much as Senator Bennett and I and the other members of 
this committee. We have a common interest in this thing. You men 
can play a real role in it. I hope you will. ; 

\We are going to study the staff proposals and we are going to study 
many other proposals which we hope we will get from you and from 
other witnesses that may appear before us. 

Again my thanks. 

Mr. Armstronc. Mr. Chairman, thank you very much for what 

you have said. 
“ Senator Lenman. Mr. Wallace, who is the staff director, has just 
suggested that I mention that we are going to ask you about specific 
cases. I do not think I need to quote chapter and verse when I refer 
to certain disclosures that were made here in both of these contests 
with regard to procedures that have been followed in gaining or seek- 
ing to gain control of companies. I mention that so that you may be 
prepared for those questions. 

Mr. Armstrone. Mr. Chairman, may I respond most briefly to what 
you have said, first, to thank you and the committee for the oppor- 
tunity to be here; secondly, to express this thought to the committee: 

The Commission was established by the Exchange Act to admin- 
ister the Exchange Act and the other laws that have been enacted 
which gave the Commission jurisdiction. These procedures and 
proxy rules have grown up over the years; and if the Congress feels 
that additional legislation is needed, and if your committee and the 
Interstate and Foreign Commerce Committee of the House should be 
interested in having legislative proposals based on the feeling that 
the Commission’s administration over the years needs enforcing, needs 
development by additional legislation, I can assure you that you will 
find the Commission most anxious to cooperate with your committee. 

Finally, sir, I think nothing would be more pleasing to the Com- 
mission and particularly to our staff—and I would like, if I may, to 
take your time to pay a great tribute to our staff, which has worked 
through these contests day and night and over the weekends over the 
last few winters—nothing would please them and us more than to 
respond to specific factual situations that you may wish to have devel- 
oped before this committee. One of the things I mentioned in my 
prepared testimony is that the Commission does not release to the 
public information about the preliminary proxy-soliciting material ; 
and if that information, concerning specific cases in which your com- 
mittee is interested should be brought out before your committee, I 
think it would undoubtedly lead to better understanding of the whole 
administrative process. 

Thank you very much, sir. 

Senator Lenman. Mr. Chairman, I want to say we want the coop- 
eration, the wholehearted cooperation, of your Commission. 

Mr. Armstrone. You shall have it, sir. 

Senator Leuman. I share with you the expression of approval of 
the work done by your staff. I can see that in the statement which 
you have read, which I know you had a t part in formulating but 
which contains, as you have very y said, the suggestions of 
your staff. 

Mr. Armstrone. Yes, sir. 

Senator Leman. It is a thoughtful document. 

Mr. Armstrone. Yes, sir. 
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Senator Lenman. It deserves very careful consideration by us. 

I want to make this statement. I was not very much worried about 
some of the things that happen in these proxy contests until I was 
asked to assume the chairmanship of this subcommittee, until we 
commenced preparing for these hearings. If I had been disturbed 
very much about them I would have raised my voice long before this, 
But in some of these hearings we have held I have heard some of the 
methods pursued. That has no reference whatsoever as to whether 
Mr. White or Mr. Young would have been the better head of New 
York Central or whether Mr. Wolfson or Mr. Avery would be better 
in Montgomery Ward. I am thinking now about certain methods 
that were pursued that I think are very much contrary to the public 
interest. 

It is a very difficult problem that we are facing. I know that we 
will not be able to solve all the questions that arise. I repeat that | 
think the SEC is going to have to play a major role in this, in 
policing this whole situation. But that we should put our best think- 
ing to this subject I think is axiomatic. I hope very much that we 
are going to come up with at least some of the answers to these very 
many and very complex problems. 

Senator Bennerr. Mr. Chairman, I would like to, with the Chair's 
permission, make a brief statement. 

I have been very much interested in the thinking that has gone 
into this statement of the Commissioner, and I think this is an excel- 
lent basis for our study. I want to associate myself also with the 
chairman with respect to this particular problem involving the use 
of the investments of one corporation in a proxy fight for the control 
of another. This can be a vicious program by which control can be 
pyramided to the point where, by a comparatively minor control of a 
comparatively unimportant corporation, certain interests can even- 
tually achieve active control of corporations of much greater size and 
importance. I think that is one particular type of manipulation that 
must be outlawed. 

I feel very strongly about that. I think it must be made impossible. 
Otherwise we have opened up a door to a kind of manipulation that 
is evil and I believe unthinkable. 

We talk about disfranchising stockholders. What do you do to the 
stockholders of the basic corporations whose managements use their 
power to manipulate the assets of the original corporation as a means 
of purchasing stock in a second corporation for the purpose of manip- 
ulating the assets of the second corporation? If you can pile one on 
top of another, you can go on more or less indefinitely. 

Senator Lenman. I am glad to hear you say that, because that is 
exactly what was in my mind and what I tried to imply. I think 
that is the dangerous thing, the dramatic thing, that we have dis- 
covered and developed in our hearings. 

Senator Bennerr. The Senator from Utah was in the paint business 
before he came into the Senate, and he remembers for 30 years Devoe 
& Raynolds. He realizes very dramatically how this thing is possible 
when the stock of a paint company, the assets of a paint company, are 
used to acquire stock in a general merchandise company. I think there 
is no definite relationship between the two. That was brought home 
very directly to me because of my personal acquaintanceship not only 
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with the Devoe & Raynolds Co. and its former officials but with the 
fact that there is no fundamental relationship here. There is not a 
mutuality of interest. This was a case where stockholders of one 
company are used aimost as Slaves in supplying the assets by which a 
croup that has acquired the management of that company can manipu- 
Jate its assets in an unrelated proxy fight, and I think that should be 
»revented. 

P' Senator LeumMan. I agree with you, Senator. I am deeply dis- 
turbed about what happened in Devoe & Raynolds. I am also dis- 
turbed at what happened in the turning over of this 800,000 shares 
of New York Central stock, which was trusteed, to 1 side in this con- 
test. The amount was sufficiently large to swing the election. I am 
very frank to say even now, even though I characterized that deal very 
sharply, and I think without kid gloves, I still am not certain that 
I understand all the ramifications of the deal. 

Senator Bennett. I certainly do not. 

Senator Leuman. I am sure we will understand it before we get 
through. 

Mr. Armsrrone. Mr. Chairman, may I respond to the Senator from 
Utah ¢ 

Senator Lenman. Yes; please do, of course. 

Mr. Armsrrona. It was the dragnet effect of the Securities and Ex- 
change Commission’s rules that required the publication of the fact of 
the interest of Devoe & Raynolds in Montgomery Ward & Co. 

Senator Bennett. I am glad the rules required its publication. 
But I think, having now recognized the evil, we should proceed against 
it and not be content just with publication. 

Senator Lenman. May I say just one more word to you, Mr. Chair- 
man? I want you to know we consider ourselves in this committee 
very fortunate to have the services of Mr. Myer Feldman, of your 
staff, to work with us. Mr. Feldman was loaned to us on a reimbursa- 
ble loan basis. I want you to know that he is highly competent and 
that we very greatly appreciate your making his services available to 
us. He has been very helpful. 

Mr. Armstrone. We appreciate your expression of confidence 
which we at the Commission also share in his ability. 

Mr. Chairman, for the record, on February 9, of 1955, I delivered a 
speech which was an on-the-record speech in Chicago on this subject. 
I respectfully suggest that that speech be included as a part of the 
record, 

Senator Lrnman. If there is no objection. 

Senator Bennerr. No objection. 

Senator Lrnman. So ordered. 

(The speech of Mr, Armstrong referred to follows :) 


Appress OF J. SINCLAIR ARMSTRONG, COMMISSIONER, SECURITIES AND ExcHANGE 
COMMISSION, BEroRE THE CHICAGO CHAPTER OF THE AMERICAN SoocmeTy oF 
CORPORATE SECRETARIES 


When I addressed the Chicago Chapter of the American Society of Corporate 
Secretaries in January a year ago, I discussed in some detail the program for 
revision of rules, regulations, and forms which had been inaugurated in 1953 
and was then going forward full steam. I could give you a progress report - 
on the rule revision program at this time, and I am sure you would be interested 
in the enormous progress which has been made in the revision and simplification 
of the regulations, and at the same time, in my opinion, the continued emphasis 
on invester protection under our regulations under the Securities Acts. 
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The Commission’s annual report to the Congress for the fiscal year endeg 
June 30, 1954, has been released within the last day or so. It covers the entire 
scope of the rule revision program as it has gone forward in the last 18 months, 
Accordingly, rather than deal with rule revisions today, I thought it would be 
pertinent and timely to discuss one of the important and most difficult types 
of problems that arises under the Securities Exchange Act of 1934. I shajj 
discuss the administration of Regulation X—14, the proxy rules, as it pertains to 
the complicated problems occurring in proxy contests. What I am about to 
say represents my own observation of the manner in which the proxy rules 
have been administered in the context of hard-fought proxy contests. 

We have come to that season of the year when the corporate officials of listeq 
companies are occupied with the preparation, and the Securities and Exchange 
Commission and its staff with the review of proxy material for use in cop. 
nection with the solicitation of proxies for shareholders’ meetings. If past ex. 
perience is a useful guide, the next few months will be a lively period for us 
and for some of you. 

As you will recall the Commission’s proxy rules were substantially over. 
hauled in the fall of 1952 (Securities Exchange Act Release No. 4775, Dec. 11, 
1952). Further amendments, clarifying the requirements as to the disclosure 
of remuneration and placing reasonable limitations on the shareholder proposal 
rule, were adopted in the latter part of 1953, effective in January and February 
1954 (Securities Exchange Act Release No. 4979, Feb. 6, 1954). 

In the summer of 1954 the Commission, in reviewing with the staff its program 
for the fiscal year ending June 30, 1955, concluded that it would make no 
proposal for revisions of the proxy rules for this now current proxy season. 
In their application to the vast majority of solicitations, those relating to routine 
elections and other corporate business, the rules in general seem to be working 
very well. The amendments of a clarifying nature adopted in 1953 served to 
reduce substantially points of irritation and the number of comments resulting 
from the examination of proxy material by our staff. 

The changes in the shareholder proposal rule appear to have removed much 
of the criticism of our rules arising out of “repeaters” and proposals which 
tend to project stockholder opinion into matters involving ordinary business 
operations. 

The rules contain no formal requirements drawn specifically for the problems 
of fair disclosure arising out of proxy contests. However, in the handling of 
the cases the Commission has gradually reached certain results with certain 
types of problems. Commission thinking and Commission policy on the whole 
subject is still in a state of evolution. 

We considered the possibility of formulating and circulating for comment 
rule revisions particularly relating to contests in an effort to make at least a 
beginning toward some solution. We concluded, however, to propose no 
changes in the rules and to observe the contest problem closely during the pres- 
ent proxy season. 

Last year, that is in the 1954 proxy season, there were 28 proxy contests in- 
volving elections of directors conducted under our rules. A few of these, such 
as the New York Central and American Woolen cases, stimulated widespread 
interest and comment. Others, fought with equal vigor and frequently with 
bitterness, attracted no widespread public attention. It is impossible to pre- 
dict the number of contests during the current period, but I think we can assume 
that there will be several. 

I think it fair to say that the most difficult single question presented to the 
Commission in the administration of the proxy rules as applied to an election 
contest arises from the effort almost invariably made by one side or the other 
to subject one or more individuals to public attack on their personal character. 
I will have more to say on this subject in a few minutes. But before I develop 
that, I want to begin with a few words about the statutory basis for the rules 
and their general tenor. 

Section 14 (a) of the Securities Exchange Act of 1934 in general prohibits the 
solicitation of proxies with respect to securities registered on national securities 
exchanges by the use of the mails or by any means or instrumentality of inter- 
state commerce or of any facility of any national securities exchange or other- 
wise in contravention of such rules and regulations as the Commission may pre- 
scribe as necessary or appropriate in the public interest or for the protection of 
investors. The Commission has promulgated rules under this section, known as 
regulation X—14 under the Exchange Act, which seek to protect investors by re- 
quiring the disclosure to them of certain basic information at the time their 
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roxies are solicited. The information prescribed for such disclosure is calcu- 
P t ‘d to enable the average prudent investor to act intelligently upon each 
~ arate matter with respect to which his vote or consent is sought. 

" The Commission’s proxy rules, although applicable in general terms to a solici- 
tation with respect to a listed security by any person, naturally are most easily 
applied and understood from the viewpoint of a solicitation by management, and 
this is still, of course, the most common situation. But once public announce- 
ments are made by a participant in a proxy contest and as soon as preliminary 
steps are taken pointing to a proxy battle, the Commission’s problems and your 
problems as corporate officers become much more difficult. Not only have these 
contests attracted increasing attention from the press, radio gnd television, but 
there is a growing tendency for contestants to hire public relations counsel to 
utilize these and other media to condition both public opinion and the opinions 
of present and prospective stockholders in their favor either before or after the 
filing of a formal proxy statement. 

The Commission’s difficulties in proxy contests thus may be due in part to the 
fact that contests involve a large number of people who take part in the prepara- 
tion and distribution of soliciting material and who are more likely to be un- 
familiar with the workings of the proxy rules than is usually the situation in 
routing elections. This discussion is intended to bring about a better publie 
understanding of the proxy rules and how they are administered in the publie 
interest. 

Since most proxy contests relate to the election of directors, a brief sketch of the 
requirements of the proxy rules with respect to the election of directors may be 
helpful. To aid investors in making a judgment, the rules in general provide 
that security holders shall be furnished information in the form of a proxy 
statement which gives the names of the nominees for directors, and describes 
their positions with the company, their business experience, their compensation, 
their transactions with the company and their ownership of securities of the 
company, and certain details regarding the use of paid solicitors. 

The rules also require that the proxy statement disclose the names of the 
persons who will directly or indirectly bear the cost of the solicitation. Normally 
the cost of proxy solicitation by the management of a corporation is borne by 
the corporation itself, and the proxy statements generally include information 
as to direct costs of soliciting. In the case of contestants opposed to the man- 
agement, however, they or their cohorts must bear the expenses of solicitation, 
at least until and unless they are successful. Since the possibility of reimburse- 
ment by the corporation exists, the Commission has required contestants opposed 
to management to state whether or not, if successful, they will seek reimburse- 
ment from the company itself for the expenses of their solicitation. 

Beyond this the proxy rules simply require that solicitations must not con- 
tain misleading statements nor omit material facts necessary to make the state- 
ments made not misleading in the circumstances. The rules also provide that 
misleading statements or omissions previously made in soliciting material must 
be corrected in subsequent material. Although the Commission has power to seek 
an injunction in the courts for the correction of misleading statements, in prac- 
tice it has rarely been necessary to invoke such a drastic remedy. The admin- 
istrative processing by the staff and administrative rulings by the Commission 
usually result in appropriate and timely disclosures without the necessity of 
recourse to the courts. 

Neither you nor the Commission can assume, however, that the thrust and 
parry in a contest for control are merely matters for the Securities Exchange Act 
of 1934 and the Commission’s proxy rules under that statute. The problem 
involves some constitutional guaranties, such as freedom of speech and of the 
press, Which are great bulwarks of American liberties and afford some measure 
of fair dealing if not abused. On the other hand, contestants should not expect 
to be free to take unfair advantage of tradiitonal freedoms and of the public by 
using the press as a tool to accomplish indirectly that which the proxy rules 
prohibit if done directly. 

A proxy contest for election to a corporate office is somewhat like a campaign 
for an election to a political office. A good deal of freedom for candidates in 
political contests has been traditional in American life. The Commission has 
always believed that in contests for control of corporate offices there should like- 
wise be freedom to define the issues believed to be involved and that a wide 
range of debate and argument should be left to the contestants subject, however, 
to the rule which springs from our statute that investors must not be misled. 
The Commission’s proxy rules thus are designed to assure that basic facts are 
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disclosed, but to leave a wide area for fair comment by the contestants, Ag 
I see it, this is the basic philosophy. 

In proxy contests of great intensity and publicity, as in the New York (ep. 
tral, American Woolen and New Haven cases, the Commission is confronty 
with questions as to when solicitation begins and what constitutes proxy g& 
liciting material subject to the rules. 

The term “solicitation” is defined in the proxy rules to include “(1) any re 
quest for a proxy whether or not accompanied by or included in a form of proxy, 
(2) any request to execute or not to execute, or to revoke a proxy, or (3) the 
furnishing of a form of proxy to security holders under circumstances reagop. 
ably calculated to result in the procurement of a proxy.” In addition, through 
judicial decisions it appears that the Commission’s authority extends to any 
writings, whether or not they strictly solicit a proxy, which “are part of , 
continuous plan ending in solicitation and which prepare the way for its su. 
cess.” (SEC vy. Okin, 182 F. 2d 784, C. A. 2d 1943; SHC v. Topping, 8 F. Supp. 
63, S. D. N. Y. 1949.) The interpretations of the courts of the meanings of the 
term “solicitation” so as to include activity preceding the formal solicitation 
are extremely important. 

In a proxy campaign, especially one involving one of our large corporations, 
as soon as there are announced intentions to engage in a proxy contest, public 
statements made by the contestants are generally made with the impending 
proxy solicitation in mind, and are calculated to induce eventual success. Con. 
sequently, in these situations the Commission takes the position that publication 
of preliminary letters, advertisements, and prepared announcements, even though 
neither side has as yet requested the execution of a form of proxy, are properly 
to be considered as a step in a solicitation of proxies within the meaning of the 
Commission's proxy rules. This is true whether or not the material is to be 
distributed directly to security holders, so long as in fact the intent and effect 
of it is to aline public opinion and the opinion of present and prospective secu- 
rity holders to the cause of the individual or group issuing the material. 

Let me emphasize at this point that the proxy rules do not prohibit the release 
or distribution of soliciting material. The rules merely require that such mate- 
rial be filed with the Commission prior to its release to the publie and that it 
conform to regulations designed solely to provide security holders with a fair 
presentation of the information necessary to an informed consideration and 
ultimate decision by them. 

As you are well aware, the press, particularly at the inception of a campaign 
in respect of the control of one of the large corporations, becomes intensely 
interested in the views of contestants. Frequently such views are solicited by the 
press itself by means of requests for press conferences and radio and tele 
vision news programs. Apart from the question of the freedom of the press, to 
which I alluded a moment ago, the Commission has never questioned the pro- 
priety of contestants to answer inquiries made by the press which have not been 
stimulated or induced or “planted” by the contestants. We have always rec- 
ognized that any requirement that such answers be first communicated to or filed 
with the Commission would be hopelessly impractical. As a consequence, even 
thongh the answers given to unrequested press inquiries may be actually of a 
soliciting character, they have not been and are not required to be filed with the 
Commission. It must be obvious, however, how easy it could be to take advan- 
tage of the ostensibly spontaneous press inquiry which in fact is a carefully 
maneuvered part of a skillful campaign. 

What is required, however, is that when a transcript of such questions and 
answers is sought to be distributed in connection with formal soliciting efforts, 
it must be filed with the Commission. Also, a prepared speech or a prepared 
release for inclusion in a newspaper or magazine or in a television or radio 
program is proxy -soliciting material if it is intended to condition public opinion 
and the opinion of stockholders favorably to the publishers of such releases and 
speeches. We have, therefore, consistently held that such material must be filed 
with the Commission for processing by the staff prior to its use. This has not 
eaused timing problems, even when a prepared news release, to be newsworthy, 
must be disseminated promptly. In such cases, where necessary, we have per- 
mitted a telegraphic or telephoned version of the release to be “filed” with us 
and have processed it within a short period, often the same day, of such “‘filing.” 

Experience with many contests for control of corporate management indicates 
the importance of having literature, used by the competing parties in the period 
prior to the actual request for execution of a form of proxy, subjected to scrutiny 
pursuant to the proxy rules. Otherwise, the unrestricted use of such literature 
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at the preliminary stages of a contest could effectively destroy the usefulness of 
the proxy rules to assure security holders fair disclosure regarding the matters 
op which they are asked to act. For this reason it has been settled administra- 
tive practice for the Commission to insist that preliminary literature be filed 
pursuant to the proxy rules before its use, and, as I indicated earlier, this admin- 
istrative practice has received judicial support. 

Much the same considerations apply to the use in proxy contests of reprints 
of newspaper and magazine stories and articles, published reports, and letters. 
In some cases the reprint sought to be used is a news story or a magazine article 
written by some person not involved in the proxy contest, which had been written 
and released in its original form under circumstances where the proxy rules had 
no application, but which one side or the other seeks to disseminate because it 
considers the material favorable to its cause. Obviously, such reprints could 
contain misleading statements or material omissions when viewed as proxy so- 
liciting. material. 

The proxy rules could be easily circumvented and abused if statements which 
would be considered misleading and improper «s proxy soliciting material could 
be freely circulated or given publicity by the parties in a proxy contest solely on 
the ground that such statements had already appeared in publications, the prep- 
aration and release of which had been accomplished apart from the proxy rules. 
Accordingly, the Commission has insisted that such material, whether or not 
prepared by or on behalf of the contestants, if used, must be filed as soliciting 
material prior to its use. Furthermore, in reviewing reprints of material which 
in its original form was not subject to the proxy rules but which is intended to 
be circulated or published by one side or the other in a proxy contest, the Com- 
mission has scrutinized such material in the same way it would scrutinize mate- 
rial originally prepared specifically as proxy soliciting material. 

Where material emanates from one side or the other, stockholders are in a 
position to weigh for themselves possible bias. Where apparently independent 
magazine, newspaper, or investment advisory articles are used, however, it is 
necessary to determine whether such material has in fact been originated, in- 
spired, or paid for by one of the opposing parties, so that any lack of objectivity 
or independent comment in the presentation of the material may be spelled out 
to shareholders to assist them in appraising the material. Thus, the Commis- 


sion has followed the proece of inquiring of a participant in a proxy contest 


whether or not he has instigated or paid for the preparation of apparently inde- 
pendent favorable material which he proposes to distribute, and, if so, to dis- 
close this information in his soliciting material. 

In some instances parties in a proxy contest have addressed letters or 
telegrams to the Commissioners or Division staff members—I am referring to 
the staff members of the Commission’s Division of Corporation Finance which, 
as you know, has charge of processing the proxy soliciting material—for the 
purpose of using such communications. as additional proxy soliciting material 
to be distributed to stockholders or otherwise publicly released. The use of 
such communications as proxy soliciting material containing, as they frequently 
do, self-serving declarations favorable to the user, has been considered mis- 
leading as. implying, contrary to fact, that the Commission or individual Com- 
missioners or staff members have agreed with or vouched for the partisan 
statements contained therein. 

The use of such material would not only be a violation of the proxy rules, 
but it would inevitably embroil the Commission in partisan proxy fights. Con- 
sistent with the policy of the Commission to remain on the sidelines in proxy 
contests so far’as its statutory responsibilities permit, the Commission has 
consistently taken the position that the use as soliciting material of communi- 
cations to or from the Commission or Division would be objectionable. — 

The objection, of course, has applied only to the use of material in the form 
of a communication to or from the Commission, and there would be no objec- 
tion to the use of the same data in another form if otherwise unobjectionable 
as soliciting material. 

A problem closely allied to the question of the use as soliciting materia) 
of communications to the Commission is the question of the use in soliciting 
material of references to the Commission. At this point I want to emphasize 
that the Commission does not approve or disapprove material filed with it 
pursuant to the proxy rules. The Commission’s position in this respect derives 
from section 26 of the Exchange Act and is comparable to its position with 
respect to registration statements pertaining to new issues of securities under 
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the Securities Act of 1933. The Commission does not approve registration 
statements or new securities and to represent that it does, under section 9% 
of the Securities Act, is a criminal offense. So, under the Exchange Act, the 
Commission does not approve proxy soliciting material. Accordingly, refer. 
ences in soliciting material to the Commission which state or imply that the Com. 
mission has “approved” or “cleared” or “sanctioned” the material are considereq 
objectionable. In this connection, I should mention that the proxy rules contaiy 
no requirement that proxy material include a legend indicating that the Com. 
mission does not approve or vouch for the representations made. In any future 
revision of the rules such a requirement will be considered. The Commission's 
scrutiny of proxy material does tend to prevent the use of misleading facts 
or to correct them but it cannot guarantee such results. As a corollary to the 
fact that the Commission does not approve or disapprove statements made by 
opposing sides in proxy contests, I wish to emphasize also that the Commission 
is not responsible for the accuracy or adequacy of the material filed with it. 
The ultimate responsibility for the correctness of the information furnished 
to the security holders must rest upon those who prepare and distribute it. 

Notwithstanding 20 years of administration of the Securities Acts, the Com- 
mission’s role with reference to new security issues and proxy statements is 
still misunderstood and misconstrued, not only by the public generally, but 
also by many writers and others who should by now know better. The Commission 
administers the statutes in accordance with the purpose the laws express to 
secure fair and adequate disclosure for the protection of the public and the 
public investor. We are concerned with the enforcement of the statutes and 
maintaining the integrity of the statutes and our rules in terms of these 
standards. We do not express opinions concerning or approve or disapprove 
business transactions or matters submitted to stockholders for their action. We 
do not take sides in proxy contests. It is not our function to champion, or to 
oppose, any party concerned in election of directors or any other corporate 
project ‘presented to security holders for their approval by the ‘companies 
subject to our proxy rules. Our job is to require impartial fair disclosure of 
essential relevant facts to the investing public. The administrative procedures 
which have been successfully applied for so many years to the Securities Acts 
for this purpose have been brought to bear on the proxy rules. 

We are bound to seek to enforce our proxy. rules. There are two ways in 
which this could be accomplished. We could review material filed with us 
and institute court proceedings to compel compliance with our requirements. 
In other words, we might lie in wait, so to speak, and pounce on the person who 
violates or threatens to violate by bringing legal action in the Federal courts 
to prevent’ the nse of inadequate or misleading information. 

Thé other* procedure—the one which is followed—is to advise persons in- 
volved of the respects in which it appears corrections or changes should be made. 
Our willingness to comment on material and; in fact, assist people to comply 
With thé’ atutory standards has led quite naturally to the custom, almost uni- 

versully ollowed, of securing from our staff some expression of objection or 
ndtiobjection prior to the use of proxy material. This nonobjection has become 
foreshortened to “approval” and gradually the idéa has become accepted that we 
“approve” or “refuse to approve” material, and that finally “refusal to approve” 
is in fact a prohibition, all of which is a misconception of our function. 

One popular misconception is that the Commission approves or prohibits the 
use of proxy material. A second misconception is that the Commission can, 
by the exercise of some administrative power, prohibit the holding of a meeting 
or the voting of proxies. A third misconception is the idea which seems to be 
held that the Commission has a duty to participate in litigation or to initiate 
litigation for reasons and concerning issues which have nothing to do with our 
administrative responsibilities. 

The following are a few basic truths based on the statute we administer. The 
Securities and Exchange Commission has no power under the law to and does not 
approve the use of proxy material, nor can it prohibit the use of proxy material 
without obtaining an injunction in a Federal court. The Commission cannot 
prohibit the holding of a shareholders’ meeting; the Commission cannot require 
the postponement of a shareholders’ meeting; the Commission cannot compel 
or prohibit the voting of proxies. Jurisdiction to perform these functions rests 
in the courts alone, not in the Commission. 

We will begin a court action or participate in a court action only when a 
problem of construction of the statutes or rules which might affect their ad- 
ministration is involved or when it appears to us that a violation has occurred. 





0 
e 
2 
, 
: 
) 
) 
F 


STOCK MARKET STUDY 1575 


We do not defend proxy statements or registration statement before the courts, 
nor do we attempt to assert before a court that a person has complied with the 
rules. To attempt to do so would be administratively impossible. The burden 
is on the party in possession of the facts to assert the facts which support his 
contention that he has not violated the law. In proxy matters, it must always 
be borne in mind that the parties involved are the only ones in possession of all 
the facts or in a position to secure them quickly and accurately. It must also 
be borne in mind that the institution of litigation is not solely the prerogative 
of the Commission. Stockholders and opposing sides may sue, asserting false 
and misleading representations under our statutes, and all manner of offenses 
under State law or other Federal laws. The Commission must maintain at 
all times complete freedom to appear in court in any case should that course 
appear necessary to compel compliance with the statutes and aid the courts 
in this purpose. yore 

In the ordinary situation where business facts, accounting principles, or 
discussions of financial or business matters are at issue, our staff is competent 
and able to arrive at some working basis with the parties involved in securing 
what appears to be fair disclosure. 

As I mentioned earlier, however, in a proxy contest sometimes there develops 
an effort to launch a public attack upon the character of an individual. Usually 
such an attack mentions people, places, or events which by their very nature 
are such that we have neither the time, manpower, nor competence to make 
even a cursory check as to fairness and accuracy. In addition, these may be 
couched in terms which necessarily raise serious questions whether they are 
in fact not misleading and in accurate or omit other facts necessary in order 
to make the whole not misleading. Usually we warn against the use of such 
material absent an ability and willingness of the proponent to supply complete 
and adequate supporting and corroborating data, In most instances in the 
past these data have not been forthcoming. In a few cases in which we have 
been pressed notwithstanding warnings at staff level, the Commission has taken 
the position that the use of such material is contrary to the standards of fair dis- 
closure unless it is in fact true and not misleading and that such material if 
used must be at the sole legal risk of the person proposing to publish it. The 
Commission reserves complete freedom to seek an injunction in the Federal court 
should it appear that the standards of our rules have not been met. 

Out of this administrative practice and policy has come the notion that we 
“prohibit” the use of material of this character. The fact of the matter is, 
as I have already stated, only the courts can “prohibit.’’ However, it has been 
our experience in these cases that without some assurance that the Commission 
will not at some later date appear in court alone or with the opposition charging 
a Violation of law, the risks involved in publication of such material have not 
been assumed. It should be readily understood, therefore, in connection with 
potentially libelous and defamatory material, that the Commission is concerned 
that no action by it or its staff in commenting or failing to comment upon such 
material is to be construed as having in any way indicated approval of ma- 
terial for its release or in any way having diminished the primary responsi- 
bility of the person who publishes it. 

The Commission’s experience in the administration of the proxy rules in con- 
nection with contest for control of management indicates that the problem with 
respect to potentially misleading statements and omissions of material fact tend 
to fall into one of several general categories: 

1. Distortion of business or financial facts for the purposes of creating in- 
ferences or impressions favorably to the contestants which are unwarranted 
by the underlying facts ; 

2. Expressions of opinions or conclusions concerning the operations of the 
company not supported by, or contrary to, the known facts or the facts 
asserted to substantiate or establish a basis for the statements made; 

3. The use out of context of statements made by courts, congressional commit- 
tees, and administrative agencies and similar bodies or reference to indictments 
or unproven charges or similar matters under circumstances which imply or 
infer conviction or guilt which has not in fact been established. 

4. The expressions as fact of that which should be clearly identified as 
opinion. 

5. Resort is had, without supporting facts, to personal attack by association 
with criminals, Communists, or references to illegal acts or events generally © 
regarded as contrary to the public interest, or by the use of reprints or extracts 
from newspapers and periodicals of a generally derogatory nature. 
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6. The use of libelous, defamatory, scurrilous, or similar material. 

7. Claims, promises, or projections as to future earnings, dividends, sales, ang 
increases in value of assets or stock based on mere conjecture or distortion, o; 
reconstruction of past operating results of the company without regard to gep. 
erally accepted accounting, statistical, or financial principles. 

This summary of some of our experience in the administration of regulatioy 
X-14 as applied to proxy contests is designed to help eliminate unnecessary (jp. 
lays and other impediments in the processing of soliciting material by the (on. 
mission’s staff and the dissemination of relevant and truthful material to sec». 
rity holders. 

Also, you will recognize that if these few but important ground rules whic, 
I have mentioned are followed, the risks of administrative delays and court prc. 
ceedings will be materially diminished. Every one that I have mentioned re. 
sulted from actual experience with specific cases, and in each instance th 
principle involved was hammered out administratively in an effort to hew w 
the line of fair disclosure for the benefit of the investing public. 


Mr. Armstrone. Will it be the proper thing for me to do to ask that 
the Commission have an opportunity to examine the transcript to fil] 
in any omissions of documents and so on? 

Senator Lenman. Of course. 

Mr. Armstrone. Thank you very much. 

Senator Leuman. Thank you. 

The meeting now stands in recess. 


(Whereupon, at 12:45 p. m., the subcommittee recessed subject to 
the call of the chairman.) 
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THURSDAY, JULY 5, 1956 


Unrrep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. @. 

The subcommittee met, pursuant to call, in room 301, Senate Office 
Building, at 10:05 a. m., Senator Herbert H. Lehman, chairman of 
the subcommittee, presiding. 

Present : Senators Lehman and Bennett. 

Senator Lenman. The hearing will please come to order. 

Our first witness today will be Mr. Lewis D. Gilbert. Mr. Gilbert, 
will you step forward? Please be seated. 

I wish to state that, as most of us will remember, I am certain, in 
June 1955, hearings were held upon the problems of corporate democ- 
racy raised by the numerous corporate proxy contests. At that time 
we heard from the participants in the Montgomery-Ward and the 
New York Central battles. e to other more urgent legislation, those 
hearings were recessed until today. In the meantime, the Securities 
and Exchange Commission, which testified that it was seeking a solu- 
tion to the many problems raised, has had an opportunity to give 
more thought to the issues. I understand that they have adopted 
new rules to assist them in solving these problems. We will hear 
from the Commission with respect to these rules tomorrow. 

In the next 2 days, we hope to complete our hearings upon proxies. 
Although it.is rather late in the session, we hope that the testimony 
will help us draft appropriate legislation for future consideration. 

Mr. Gilbert, will you proceed now in such manner as may seem 
desirable to you. 


STATEMENT OF LEWIS D. GILBERT, NEW YORK CITY 


Mr. Grgert. Thank you, and please interrupt me, sir, any time you 
would like to question me further. 

I appreciate the opportunity to testify before the Senate Banking 
and Currency Committee on behalf of the thousands of small stock- 
holders who each year of their own volition send me their proxies. 
They ask me to represent them at corporate annual meetings use 
they know I will express the views they write me they approve and 
with which I am in accord. 

Today I am going to tell you something of the kind of legislation 
we would like to see enacted at the next session of the Congress. I- 
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might point out, incidentally, that these comments are made to me 
by both Democrats and Republicans who vote for our proposals or 
ask me to represent them—our national movement of small owner 
is completely nonpartisan. : ; 

First of all, we are delighted to learn that the Fulbright bill will be 
before your committee at this session, and we hope and expect it wil] 
be brought to the floor and passed by both Houses and signed by the 
President. 

Senator Benner. May I interrupt at this point? 

Mr. Guperr. Surely, sir. 

Senator Bennett. I am sure, Mr. Gilbert, you realize that this js 
almost the end of the 84th session of the Congress. The Fulbright 
bill must go through the regular congressional routine starting from 
scratch again, so there is no assurance that it will be before the Houses 
of Congress this session unless it can on the next time around be ap- 
proved by the committees. 

. Giueert. That is the reason that I am suggesting that this 
is something that the stockholders definitely are very much interested 
to have brought before the committees. 

Senator Bennert. All right, I just wanted to make sure you under- 
stood the limitation. 

Mr. Guteerr. I am very glad, sir, to have you call it to my attention. 

The recent study by the Securities and Exchange Commission simply 
prone what we, who attend the annual meetings of unlisted companies, 
snow. We have to fight for information at these meetings which we, 
as permanent owners, should have in advance of our meetings. In 
some cases we do not succeed in getting management to give us the 
information even after they have made us vote. 

There has been, however, one defect in the Fulbright bill which isa 
matter of concern to hundreds of thousands of small stockholders in 
our banks, The Fulbright bill does not cover them in any way. 

Fortunately, there has been introduced in the House by the Honor- 
able Abraham J. Multer, of New York, of the House Banking and 
Currency Committee, a bill which will remedy the defects in the Ful- 
bright bill, or if you prefer, supplement it. 

This is his bill to put all banks which are publicly owned—and 
most of them are—under the obligation of soliciting proxies for the 
annual meeting, to that extent under SEC regulations, just as listed 
and unlisted companies are or should be. 

As contributing editor of Investor, for which I write a monthly 
article, I devoted my April article to this subject, which I am asking 
be made part of the record of this hearing. 

Senator Lenman. With no objection, it will be so ordered. 

(The article referred to follows :) 


{Reprinted from Investor, April 1956] 
Lewis D. GILBert SPEAKING 


ROUNDUP OF NEW YORK BANK MEETINGS 


Leading New York banks, such as Chase Manhattan, First National City, 
Bankers Trust, and Chemical Corn Exchange, now send out postmeeting reports 
as a matter of good stockholder relations. They recognize both the basic right of 
owners to full disclosure and the fact that general press coverage cannot be as 
detailed or informative as a postmeeting report. 
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There are still three New York banking institutions which, by neglecting to 
send out postmeeting reports, refuse to build up an informed electorate among 
their stockholders. They are Guaranty Trust Co., Manufacturers Trust Co., and 
Empire Trust. 

This year, onee again, the writer moved from the floor of the annual meetings 
that such reports be prepared. Until such time as solicitation of proxies for 
bank meetings comes under SEC regulation, the vote is of necessity a token one, 
representing only those few independents actually present at the meeting. In 
direct contrast is the voting at large corporation meetings already under SEC 
rules where independents now receive the votes of hundreds of thousands of 
shares on proposals they introduce. 

Fortunately, we are beginning to see proposals for legislatior bringing banks 
undez’ fhe SEC proxy rules. First to introduce such a bill is Representative 
Abraham J. Multer of New York, an active and vocal member of the House Bank- 
ing Committee. We hope that Representative Multer will continue his efforts 
and that a companion bill will be introduced in the Senate. 

Let us now examine the issues covered at those banks which refuse to impart 
the details of the annual meeting to their stockholders. Were there things they 
did not want the stockholders to know? 


DISSATISFIED WITH DIVIDEND 


Perhaps president Henry C. Brunie of Empire Trust wanted to withhold the 
fact that we registered a strong protest arsinst the continued inequitable and 
arbitrary dividend policy of the trust company. In 1954 earnings were $12.23. 
Dividends were only $3 a share. In 1955 earnings rose to $14.71 and still only $3 
was paid out to owners. Moreover, the management made no attempt to pay a 
supplementary stock dividend. As we pointed out at the annual meeting: Is 
it any wonder that the number of stockholders of Empire Trust declined in 1955? 

The need for the right of cumulative voting at State banks (national banks 
already ‘have it) is well demonstrated by the situation at Empire. If it existed, 
the owners who agree with the writer that larger dividends should be paid, 
would be represented in at least a minority position on the board of directors. 
For example, at Denver National Bank this year, thanks to cumulative voting, 
Maurice Brody, the investment economist, was finally elected to the board despite 
the opposition of management, thus assuring proper representation for all seg- 
ments of stockholder opinion. An Empire director, similarly elected, would be 
able to learn the nature of the investments of Empire Resources Corp., wholly 
owned subsidiary, which has securities with a market value of $564,000. Mr. 
Brunie declined to furnish this information at the annual meeting. 

Naturally, Empire management annually opposes our proposal to allow cumu- 
lative voting and demand for the end of the stagger system of electing directors. 
It opposes them by voting all the proxies, except those in our possession, against 
the floor proposals. President Brunie claims his views on the dividend question 
have the support of the majority of the shareholders. We remind him at each 
session that as long as he refuses to send out postmeeting reports, he cannot 
properly judge the extent of dissatisfaction 1mong owners. 


LOSS OF POSITION 


Let us move on to Guaranty Trust Co. In 1940 this bank was third among 
the leading banks of the country. Today’it has slid to seventh place. We asked 
why this had occurred, and had a postmeeting report been sent out, stockholders 
all over the country would have been able to read Chairman J. Luther Cleve- 
land’s answer to this vital question. The question of why the chairman’s son 
had been appointed a vice president was also raised by the writer, and, of course, 
there was a floor resolution on the subject of establishing cumulative voting and 
ending the stagger system. 

By not sending out a postmeeting report, the management of Manufacturers 
Trust actually does itself a great injustice because in many ways this bank 
has been most progressive in its stockholder relationships. Its meetings are 
democratic and the chairman leans over backward to see that free speech and 
shareholder rights are upheld. 


HOTEL STOCKS UNDER FIRE 


The principal difference of opinion at Manufacturers Trust revolved around 
the question of what should be done with the Hilton Hotel stock the bank had 
acquired as a result of its interest, in former years, in the New Yorker Hotel. 
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Several owners urged the bank to dispose of it while the country is enjoying 
prosperity. (At this point only 400 shares of the preferred stock have been sold.) 
Horace D. Flanigan, bank president, presented some valid reasons why the board 
of directors hesitates to dispose of all its holdings and we personally feel that a 
case can be made out either way. A postmeeting report would have aired this, 


and other questions, so that all owners could comment intelligently when return. 
ing future proxies. 


As we can see from this brief roundup of bank meetings, the issues discussed 
are important to the owners so the shareholders are entitled to postmeeting 


reports. 

Mr. Gixzert. It clearly shows the great need for this kind of legis- 
lation being enacted during the next session of Congress. 

We come now to the third piece of needed enabling legislation to 
protect the interests of all American stockholders, not just of dom- 
inant management. When the fine securities and exchange legislation 
was drawn up there was one accidental omission. I say it was acci- 
dental because I am sure had the problem been realized at the time, it 
would have been drafted to cover the loophole. 

At present, management has to make full disclosure in proxy ma- 
terial only if the management chooses to solicit proxies. For years 
I have warned the American people that until we change the law so 
that it says management must solicit proxies once a year, we face 
great dangers to the investors and sak seamiiole will rise to plague 
us and weaken, not strengthen, our economy. 

I have discussed this subject in Dividends and Democracy in the 
chapter The Road Ahead on pages 223 and 224. As you know, Divi- 
dends and Democracy is the book for which Senator Douglas was 
good enough to write the introduction, which he did in more than 
generous fashion, in the public shareholder interest. 

You will note a reference to the fine article on the subject in the 
Indiana Law Review contributed by Father David Bayne, of the So- 
ciety of Jesus, to that publication as far back as 1951. 

And now we have proof because nothing has been done. 

Senator Leuman. May I interrupt you? 

Mr. Giperr. Yes. 

Senator Leman. Suppose the management does not need to have 
proxies, what would we gain by—— 

Mr. Girperr. The full disclosure, sir, which I am coming to. In 
other words, I am going to show you the Bellanca proxy statements. 
At that time I was not a shareholder in it. But Bellanca simply said 
no proxies. By avoiding the proxy rules, because of that weakness in 
the proxy rules, naturally Mr. Albert and his associates did not have 
to disclose many things. 

Senator Lenman. Are you covering that? 

Mr. Guert. I am coming to it, Senator. . 

You have all been made keenly aware of what has been happening 
at Bellanca Aircraft, a fully listed company on the American Ex- 
change, which comprises part of the empire of Sydney Albert, the 
Akron industrialist who secured control of this corporation about 2 

ears ago. 

The first thing Mr. Albert did when he had secured 85 percent of 
the stock of the company was not to ask for proxies. (See the notice 
of the weaing of April 27, 1956.) ; . 

If you would like me to jeave that with you, I will do so. 

Senator Lenman. I wish you would. 

Mr. Giuzert. I will do so. 
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(The notice referred to follows:) 
BELLANCA AIRCRAFT CORP., NEW CASTLE, DEL. 


Notice oF ANNUAL MEETING oF StocKHOoLDERS To Be Herp Aprit 27, 1956 


The annual meeting of stockholders of Bellanca Aircraft Corp, will be held at 
the principal office of the corporation in New Castle, Del., on Friday, April 27, 
1956, at 10 o’clock a. m. for the following purposes : 

(1) To elect 12 directors, each to hold office for 1 year and until his suc- 
cessor shall have been elected and shall qualify ; 

2) Approval of an amendment to the certificate of incorporation of this 
corporation to increase the authorized number of shares of its common stock 
of the par value of $1 per share, from the presently authorized 2,500,000 
shares to 5,000,000 shares, and to authorize the issuance of 100,000 shares of 
$100 par value 6-percent cumulative nonvoting preferred stock; redeemable 
in whole or in part on any dividend date at $105 per share plus an amount 
equal to unpaid cumulative dividends accrued to date of redemption ; 

(3) Ratification and approval of the exchange by this corporation of the 
stock of Waltham Watch Co., now owned by it for stock of Pierce Governor 
Co., at the ratio of 1 share of Pierce Governor Co. common stock for each 
8 shares of Waltham Watch Co: common stock owned by this corporation ; 

(4) Ratification and approval of the exchange by this corporation with 
Automatie Washer Co, of 105,646 shares of capital stock of N. O. Nelson Co., 
owned by the corporation, for 687,500 shares of capital stock of Automatic 
Washer Co., and a certain note duly endorsed to this corporation and of the 
issuance by this corporation to Automatic Washer Co. of 100,000 shares of 
the common stcck of this corporation, in exchange for 262,500 shares of 
capital stock of Automatic Washer Co. 

(5) To change the name of corporation. 

(6) To transact such other business as may properly come before the 
meeting. ; 

The board of directors has fixed the close of business on April 13, 1956, as the 
record date for the determination of the stockholders entitled to receive notice 
of and to vote at the meeting or any adjournment thereof. The stock transfer 
books will net be closed. 

Proxies will not be solicited by the management of Bellanca Aircraft Corp. 

The annual report to stockholders for the year ending December 31, 1955, 
accompanies this notice, 

By order of the board of directors. Watter EB. Joyce, 


Secretary. 
New Castle, Del., April 17, 1956. 
To the Stockholders of Bellanca Aircraft Corp.: 


The undersigned has been advised by L. Albert & Son, a partnership, majority 
stockholder of the corporation, that it will nominate the following-named in- 
dividuals as directors: 


Ni a eee Ce ear Aca 


BE a aos he 


Shares 
lst became | beneficially 
a director owned as of 
Apr. 13, 1955 


Principal occupation 


1, Sydney L, Albert Feb. 18, 1955 924,000 | President, Bellanca Aircraft Corp.; chair- 
man of the board, Pierce Governor Co., 


Ine. 
2. John Charles Redmond Apr. 23,1954 ee of the board, Transue 
3. Harry E. Blythe 2, 1955 Executive vice president, Bellanca Air- 
craft Cor 


4. Arthur K, Rothschild . 15,1955 Treasurer, Bétenes Aircraft Corp. 
5. Walter E. Joyce do Attorney, Washington, D.C. 
6. Sanford Arsham s pr. 22, Secretary, L. B. Lockwood Co. 
7. James C. Hodge eb, 15, 1955 ey president, Warner & 
wasey Co. 
Apr. 22, 1955 Colonel, U. 8. Army, retired. 
Feb. 45,1955 Chairman of the board, Tradesmen’s 
Bank & Trust Co. 
Partner, Fleming Talbert Co. 
President, Puritan Dress Co. 
Vice president, Lake City Malleable Co. 


) Stockholder of L. B. Lockwood which owns 5.500 shares. 
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No director, officer, nominee, or person in the employ of the corporatiop 
or nominated by L. Albert & Son received during 1955 remuneration from the 
corporation in excess of $30,000. The aggregate remuneration, directly ory 
indirectly paid or set aside by the corporation during 1955, to all officers ang 
diectors of the corporation as a group, amounted to $62,575.56. The directors 
have received no remuneration for their services as directors. 


Wa ter E. Joyce, Secretary, 

New CastLE, DEL., April 17, 1956. 

Mr. Gupert. He did not have to solicit proxies for this annual 
meeting, which involved a strange piece of trading, the exchange of 
Waltham Watch into another publicly owned corporation, Pierce 
Governor, also listed on the American Curb Exchange. Mr. Albert 
had secured control of this corporation, too, and you may be sure 
he failed to solicit proxies for this company’s special meeting also. 
As a small stockholder of Pierce, I protested vigorously in a letter 
to the Pierce Governor management, which I asked be read and which 
was not, since this was not a meeting which I was able to attend 
in person. My protest was as to why the exchange was being made 
and why no proxies were being solicited. 

Had proxies been solicited, as I and others have asked the Congress 
to make mandatory, the public stockholders, minority though they 
were in both compaines, would have known more about what Mr. 
Albert was doing or trying to do, as the Securities and Exchange 
Commission proxy rules would then have required much more in 
the way of disclosure than they chose to give us when the notice 
of these two meetings went out. 

Alert newspaper financial meget, such as Joe Kuebler, of the 
Akron-Beacon Jouthal, would have been enabled to tell the public 


what was happening, and we would have quite possibly been spared 
the sorry a we witnessed a few weeks ago when Bellanca Air- 


craft, which about a year ago was selling at 30, plummetted to 5. 
A few weeks ago, as the enclosed article in Motion Picture Daily 

shows, the same issue came up at RKO Theatres. Here industrialist 

Albert List has secured the control of the corporation and it is now 

known as List Industries, traded on the New York Stock Exchange. 
(The article referred to follows :) 


{Motion Picture Daily, June 1, 1956] 
RKO Crrcurr HoLpers Vote NAME CHANGE OF PARENT COMPANY 


Stockholders of RKO Industries Corp., at a special meeting held here yester- 
day, presided over by Sol A. Schwartz, executive vice president and president of 
RKO Theatres Corp., a subsidiary company, approved a board of directors’ 
proposal to change the name of the organization to List Industries Corp. 

Schwartz, in announcing the title change to List Industries Corp., of which 
president Albert A. List owns 47 percent of the outstanding stock, 4,195,442 shares, 
said that the circuit of 838 theaters, RKO Theatres, and Gera Corp., are the two 
principal subsidiaries. 

The veteran exhibitor said that the title change had been brought about due to 
confusion and similarity of the RKO name with other companies since the 
divorcement. “When I think about it, I get a tear in my eye,” Schwartz said 
sentimentally. 

Stockholders approved of the name change to List Industries Corp. by a vote of 
2,197,178 to 463, the minority stockholders’ group being headed by John J. 
Gilbert. The minority stockholders’ group “champion” asked that..the, special 
meeting be adjourned, as the company did not solicit proxies. The shareholders 
in attendance, 2,297,641 shares being present in person or by proxy, voted down the 
Gilbert motion. Schwartz explained that the company did not send out proxy 
statements for the meeting due to the high cost of printing notices, etc. 
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The corporation also announced that the board of directors had been in- 
creased from 10 to 13 and that the three new directors were: William J. Durocher, 
vice president of Gera Corp., and president of its U. S. F. Aspinook’s division ; 
Vera G. List, the wife of Albert A. List, and Anthony Scala, vice president of 
Gera Corp. and vice president of its Chatham Electronics division. 

Senator Leuman. Excuse me. 

Mr. Gitgert. Surely, Senator. 

Senator Leuman. Is the press excluded from the meetings of the 
Bellanca Aircraft ? 

Mr. Gizert. To the best of my knowledge the press is generally 
accorded the privilege of being there. But the press had many et ot 
to cover, and obviously it is a comparatively small company and the 
press, I am sure, was not there and had no pee et interest in being 
there. At that time they did not recognize the urgency. 

I might point out to you it was only when the second meeting was 
held, because of our protest to Pierce Governor, that Mr. Kuebler was 
given sufficient information—— 

Senator Lenman. You said a proxy statement had been drawn up? 

Mr. Guzert. There was no proxy statement for the first one, the 
one we complained about to Pierce Governor, which was another 
Albert company. For the second one they decided -—— 

Senator Lenman. Which company was that? 

Mr. Gitpert. Pierce Governor. There was a special meeting and an 
annual meeting and when the annual meeting came up then they 
solicited proxies. That answers your very good question, Senator. 

The information which that proxy statement contained enabled Mr. 
Kuebler to write those very fine articles which disclosed some of the 
things that. were going on in Mr. Albert’s empire out there. And 
then, of course, the meeting has since been postponed, which was an 
entirely proper action by the SEC. We asked them to do that. 

Now we are going back to our RKO Theaters industry. There 
again, no proxies were solicited for a special meeting to change the 
name of the company. I tried in vain to get a pledge that they would 
solicit proxies in the future at annual meetings, but failed as you 
can see. Only mandatory proxy solicitation will take care of this 
kind of situation. 

I would say that it is certainly going to be less expensive than 
situa that have developed at the Albert Akron affair with 

dellanca. 

Senator Leaman. May I interrupt you there? 

Mr. Giipert. Yes. 

Senator Lenman. I do not quite understand. I understand now 
about Bellanca and Pierce Governor. But this other company—— 

Mr. Gitgert. List. 

Senator Lenman. There were no proxies? 

Mr. Gruzert. No proxy solicitation for the special meeting. 

Senator Leuman. How did you happen to be there? 

Mr. Gupert. By law, we get a notice. But the notice simply says 
there will be a meeting and does not tell us anything. 

Senator Lenman. Were you permitted to speak there? 

Mr. Gizgert. You ask a wonderful question. They tried in every 
way to keep me from talking, and the meeting was tumultuous. They 
even had a lawyer disguised to look like an ordinary stockholder. 
When I challenged him, he had to admit he was with counsel for the 
corporation. But after a fashion I was permitted to speak. 
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Mr. Fretpman. This report of the meeting says John J. Gilbert was 
present. 

Mr. Guzert. Yes. 

Mr. Fetpman. Is that a mistake? 

Mr. Gizert. Thatisa mistake. It was I. 

Senator Leuman. It says the shareholders in attendance repre. 
sented 2,297,641 shares. 

Mr. Gitsert. Those were proxies which he had from his family 
holding companies, and he refused to—you raise another wonderful 
point—because he refused to allow us to inspect those proxies when 
we asked the right to do so. 

Senator Lenman. What percentage were they of the capitalization! 

Mr. Giipert. It was about 51 or 52 percent. It was just enough for 
control, which was all that he wanted. 

No proxies were solicited for a special meeting to change the name 
of the company. I tried in vain to get a pledge that they would 
solicit. proxies in the future at annual meetings, but failed as you 
can see. Only mandatory proxy solicitation will take care of this 
kind of situation. 

In my annual report on page 186 I list some of the well-known 
companies such as Johnson & Johnson, H. J. Heinz, and Buffalo 
Forge which follow this outrageous pattern of behavior. Interna- 
tional Shoe asks proxies only from large owners, disenfranchising 
small ones. 

Senator Bennerr. Mr. Chairman, this is a rather serious charge 
Mr. Gilbert is making. He uses the word “outrageous.” Have we 
invited Johnson & Johnson, Heinz, Buffalo Forge, and International 
Shoe to come and present their points of view in their defense to these 
charges, or will the committee see that that is done? 

Senator Lenman. I do not believe that they have been invited. 

Senator Bennett. I do not think that this committee should provide 
a forum—— 

Senator Lenman. We would welcome them if they wish to come, of 
course. - 

Senator Bennerr. I would like to suggest they be sent cores of 
Mr. Gilbert’s statement with the suggestion that if they would like 
to appear either in person or by written statement to protect them- 
selves from these accusations, that that be done by the committee. 

Senator Lenman. I think that is a reasonable suggestion: 

—* Bennett. And anybody else that is mentioned. (See p. 
1599. 

Mr. Grrzert. I have plenty of copies. I can give you as many copies 
as you would like, Senator. 

I make strong protests when time allows on the floor of the annual 
meetings, moving to adjourn until proxies go out. That is what we 
did at that List meeting I referred to. Ogden Corp., a holding com- 
pany run by the well-known New York financier, Charles Allen, is an 
example. I take the time to go to Dover, Del., where, of course, he 
holds this meeting, just to protest this kind of thing. Options are 
controversial subjects, but when no proxies are solicited and they 
come up as here, the situation is even more intolerable. 

Senator Lenman. I assume that this is a Delaware corporation. 

Mr. Guzerr. That is a Delaware corporation. But the law of the 
State of Delaware, as one of our progressive States in that regard, 
is that at least you can hold your annual meetings where you desire. 
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[ have no objection to a company being registered in Delaware, pro- 
viding that the annual meeting is not automatically held there when 
there is no rhyme or reason for it. It is perfectly proper for a Du 
Pont meeting to take place in Delaware because that is the natural 
lace of it. , 

Ml y final recommendation is in regard to a fourth piece of needed 
legislation. This is a full-scale senatorial investigation into the 
manner in which fiduciaries, see funds, profit-sharing plans, and 
investment trusts and mutual funds are voting proxies. _ 

I might say that in the American Banker, which I will be glad to 
leave with you, of June 4, 1956, we see that bank-administered per- 
sonal trust funds have 12 percent of the vote. Individuals in the 
United States have 60 percent. Other financial institutions have 11 
percent. Other nonfinancial corporations have 16 percent. Security 
brokers only have 1 percent. I think there has been too much emphasis 
on what brokers have and not enough on what these other segments 
of our country have. Plath 

Senator Lenman. Before you get beyond this point—— 

Mr. Gitpert. Right, sir. 

Senator Leuman. May I ask you if you testified here a few minutes 
ago that certain of these companies solicited proxies only from the 
large stockholders ? 

Mr. Gutgert. Only one that I know of, International Shoe. 

Senator Lenman. Can they do that? 

Mr. Gitpert. The SEC says under the present law only if the man- 
agement chooses to solicit, and that means from whom they solicit. 

Senator Lenman. Does not the law provide that if you solicit proxies 
at all you have to solicit proxies from all the stockholders? 

Mr. Giizert. No; it does not. And I think it should be made man- 
datory that the management should do so. Yes; that is what I 
mean. But it is not at the present time; the law does not require it. 
[ have taken it up with the Securities and Exchange Commission— 
that is an old habit with these people—and the SEC says they are un- 
der—and you can get that information from the Commission—that 
they have no power to act under the present law. I am only quoting 
what they tell me, and I must listen to what they tell me. 

Task that the proxies in past elections—take any one at random—of 
such corporations as, let us cite for example, Bethlehem Steel, United 
States Steel, General Electric, or similar corporations, be impounded 
for this purpose. 

What would be very instructive, and in the public shareholder in- 
terest, is for your committee to know exactly how these proxies of 
these groups were voted when management proposals came up, or when 
independent proposals were carried in proxy statements. 

You would find that while the witall wtock holders have learned, in 


increasing numbers, to vote independently as they desire, irrespective 
of management wishes, this has not been true of the groups such as 
banks and investment trusts. 

And if I might insert into the record, I will a this letter sent 


_ _ by H. I. Prankard, president of Affiliated 
1955: 


In reply to your letter of April 28, I can tell you that in the past we have voted 
against management proposals. I cannot tell you how many because, unless 
there is something unusual involved, we do not keep a record of how we vote 


und, dated May 2, 
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on each of the proposals at each of the one hundred and fifty-odd annual meet. 
ings in which we are interested. 


In your letter you ask if we have voted for any “independent” proposals. By 
an independent proposal I presume you mean one proposed by a stockholder ang 
opposed by the management. I do not know whether we have ever voted for suc) 
a proposal or not. ._We may have, but I doubt it. From our standpoint, the mak. 
ing of or voting for such proposals is not an effective method of influencing the 
company’s management. As I indicated in my last letter, we think we can qo 
more to persuade the management of our views through informal discussion 


with the officers of the company. 
In my letter to Mr. Prankard of May 3, 1955, I replied: 


I have your note of the 2d. I am sure you are aware that one of the reasons 
SO Many small stockholders invest in mutuals and pay the load is that they do 
expect you to keep a record on how you handle all your proxy voting. Surely 
you will now instruct the division of the fund which handles these matters to 
see to it that these records are accurately kept in the future. 

In regard to independent proposals, and your frank admission you have never 
voted for any one of them, again I must remind you this is something for which 
small stockholders pay. The point at issue is not whether Affiliated Fund thinks 
it is or is not an effective method of influencing company management. The 
only question to be decided when a stockholder proposal is introduced in a proxy 
statement is whether or not it is going to be a benefit to all the investors, includ- 
ing Affiliated Fund. 


If, in the opinion of the managers of Affiliated Fund, it is not, then of course 
it should be voted against. If, on the other hand, in the opinion of Affiliated 


Fund, the proposal has merit, then it should be supported, irrespective of man- 
agement’s opposition. 
All this in no way precludes your having informal discussion with officers, 


which is entirely supplementary and has nothing whatever to do with specific 
resolutions introduced by others. 


These groups, as I have said—and I just illustrated one case—vote 
blindly, not because they oppose an independent proposal per se, but 
merely because the management opposes it. When management de- 
cides to support it, they vote equally blindly for it. Yet investors pa 
fees and a Yond for a proper stewardship. And a proper steward- 
ship means attending annual] meetings, being heard at the meeting, 
voting intelligently on issues presented not on a basis of whether or 
not a management is for or against something. 

Senator Lenaan. Well, now, specifically how would you handle it? 
I mean the authority to vote for or against the proposal of a company 
in which the investment trust holds stock which is left to the manage- 
ment or the board of directors of the investment trust? They use 
their best judgment, right or wrong. How otherwise would you 
handle it? 

Mr. Guert. They have admitted they are not using their best 
judgment. They are simply ignoring that and automatically voting 
whichever way the management recommends. And we can prove it, 
because in the National Dairy case when they were against the change 
in stagger system, 58 of these voted against our proposal. When, 
later, we convinced them that we were right and the stagger system 
was ie far as these corporations were concerned, espe- 
cially National Dairy, immediately the vote was reversed. 

I say ny. have a fiduciary duty to know what goes on at an annual 
meeting. They may differ as to what a salary or option proposal 
should be; anybody can have a difference of opinion. That is an 
entirely different matter. But I say they have a fiduciary obliga- 
tion to want to know what goes on at a meeting, and that means that 


they should be represented and, in addition, they should vote inde- 
pendently. 
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The board of directors, as you rightly point out, at the start of a 
year should say, now, a variety of proposals are likely to come up at 
2 number of meetings; to hold the meetings at a convenient location ; 
to tell us things as fiduciaries we ought to know. _ 

Senator Lenman. I am not expressing any opinion as to the sound- 
ness of the method pursued by them. But do you not think it natural 
that these investment trusts in the voting of stock, of their holdings, 
would ordinarily support management? After all, the fact that an 
investment trust holds stock in company X or Y or Z indicates. that 
they believe in that company and believe in the management. Under 
those circumstances, is 1t not a very natural development that they 
would support the management of that company with the stock in their 

ortfolio ? 

. Mr. Girzerr. No. May I answer you, sir, to this extent. We run 
a family mutual-investment fund. That is what it amounts to, It 
runs into several million dollars. We have absolute confidence in 
many of these managements in 9 things out of 10. For example, I 
could not have anyone run the business of Du Pont any better. But 
that does not mean on individual issues which have nothing to do 
with the day-to-day affairs of the company, or chemical affairs, or 
anything like that that a point of view which involves a matter 
of social principle, and so on, should not be looked at differently and 
that simply because the management wants it I must rubberstamp 
it. Those people who run our companies in America are our hired 
hands. We, the American stockholders, are the owners of American 
business. 

Senator Leuman. Yes, but you quoted 

Mr. Guert. I quoted this gentleman. 

Senator Leuman. It may be typical or it may not be typical. 

Mr. Gupert. I think you mj find that it is. I say I want an 
investigation to prove it. 

Senator Lenman. Do you not study the reports of these companies 
and do you not study their proposed actions? 

Mr, lame st Their staff does, but is afraid to make recommenda- 
tions in,many cases because of the management’s policy when the 
management says, “This is the way we are going to do.” That is 
the reason I am suggesting that there be an investigation just to decide 
and to Ventas this Tae all the time? Because I am convinced 
that it is. In fact, I think the voting will show it. But I say the 
only way you are going to find it is to impound the ballots. 

Senator Bennert. Well, on the theory, Mr. Gilbert, that the inves- 
tigative power is for the purpose of making law and not simply to 
satisfy curiosity, suppose the investigation were held and we did dis- 
cover that by and large the management of these various trusts voted 
— magne of the companies in whose stock they had invested. 
So what 

Mr. Gupert. I think public pressure would then make a change, 
and maybe we would not even have to have legislation. Maybe we 
would, but I think the only way we are going to find out is let us 
have that legislation whether we need it or not. I think we do. 

Senator Bennerr. These people are still left with the responsibility 
and the power to make their decisions. 
a Guerr. If they are making them. But they are not making 
them. 
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Senator Bennetr. Well, how can we force them? Apparently the 
only evidence you would accept that they are making the decision 
is on preponderance of votes against management. 

Mr. Gitzerr. No; in a particular—in other words, if we saw that 
there was—say that this company could say at their annual meeting 
to their stockholders there were 50 resolutions which would cone 
up with reference to the 300 companies which we own; we thought 
the management was right in 45 of these cases, and in 5 cases we 
thought that the stockholders’ opinion was the right view; then we 
would know 

Senator Bennett. In other words, you are setting yourself up as 
the judge as to whether or not these people are good ? 

Mr. Guzert. I am setting them up. 

Senator Bennett. As I say, the re of investigation is to help 
legislation and not merely to satisfy the curiosity of a single citizen. 

Mr. Giueerr. It is far more than a single citizen. I have letters 
from thousands of stockholders on the same thing who raise this point 
all the time. Owners of mutual funds are beginning to be seriously 
concerned about this absolute abnegation of real authority. ; 

Senator Bennerr. It would seem to me the place for them to take 
it up is with the management of the mutual funds in which they have 
invested. 

Mr. Grzerr. Until we get legislation, which you people must de- 
cide, they would not have that place. 

Senator Bennetr. What legislation do you want? 

Mr. Gitzert. I think there has to be—very possibly the Investment 
Company Act has to be strengthened. 

Senator Bennerr. Todo what? 

Mr. Giizerr. These people must submit a public report to the SEC, 
for example. That is just an offhand opinion you are getting from 
me now because you have asked for it. 

Senator Bennett. That is right. 

Mr. Grunert. I have not given long study to that particular thought. 
But they would have to show whether or not they voted for all man- 
agement proposals—and it would not be all stockholder proposals— 
it is like the King of England; he theoretically has the veto power, 
but it is never exercised. So they would automatically support these 
public proposals. 

Senator Lenman. In order to get constructive and practicable sug- 
gestions, I would like to have you be specific. How would you change 
the law and compel these companies, the directors of these companies, 
to exercise discretion ¢ : 

Mr. Giizerr. Our first step would be that they must report to the 
SEC how they have voted on all proposals which came before them on 
matters where they own stock. That would be our No. 1 constructive 
proposal. I do not believe that Rome has to be built in a day, and I do 
not think we have to make every law in 1 year. That is probably why 
we get bad legislation. I would very much prefer that we go slowly, 
and if we need more, go slowly, but let us get started. 

Senator Lemman. Do the mutual companies send out proxies for 
their meetings ? 

Mr. Girzerr. They do send out proxies for their meetings. 

Senator Lenman. Presumably the stockholders of those companies 
have good judgment, or else they would not own stock in those com- 
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panies. But aside from that, what would prevent a stockholder who 
knows of the meeting, appearing at the meeting, to cast his vote in his 
ersonal capacity, and exercise his right to interrogate management? 
Why should we ask how management voted on this, that, or any of the 
sroposals ¢ 

Mr. GitperT. Because these are public corporations, Senator, and 
the public interest is involved. I think he can ask, and they will refuse 
to tell him in many cases. Because, as I say, I have had letters from 
stockholders who have complained about mutual funds, who have 
properly complained about this. But the only way you are going to 
vet results, in my opinion, is if there is disclosure. Because the argu- 
ment could always equally pertain to any corporation. We could say 
we did not need an SEC at all, because the same people could have gone 
down and asked the same question there. 

Senator LenMan. It is not quite clear in my mind. I am trying to 
vet the facts from you as to why the management of the investment 
company should make an explanation of ra, they decided to vote for 
or against a proposal that is submitted to the stockholders? Wait a 
minute. 

Mr. Giupert. Yes. 

Senator Lenman. Is there any law that they should be expected to 
give their reason why they have invested in a certain stock or why 
they have decided not to invest in a certain stock? Of course the 
whole business is investment. 

Mr. Greer. In the one case the public interest is not involved. 
In the other case the public interest is involved. In other words, they 
are exercising a stranglehold on our democratic methods of electing 
or voting on proposals which come before annual meetings. I say that 
that is not in the public interest. That is the difference. Which com- 
panies they choose to invest in is exclusively their business. May I 
proceed, sir? 

Senator Leuman. Have you any more questions Senator Bennett? 

Senator Benner. Just the observation that this, what is the word I 
want ‘—this identification of “the public interest” with the decision of 
a particular management eludes me a little bit. I think the funda- 
mental interest is the interest of the stockholders in that particular 
investment trust, and when you try to identify their interest with the 
public interest, a vague concept, then you are assuming that this little 
group of people have power, and you are negating the fundamental 
principle of majority. You are negating a lot of other things. I just 
cannot accept the ides that there is this vague concept of the public 
interest which is apart from the interest of the individuals who decide 
to invest their funds in that particular business. They can sell their 
stock, they can remove themselves, they can veto the judgment of the 
management ; and I think to that extent that their powers are protected. 

But to ascribe a kind of overriding social justice as an issue in this 
case seems to me to take us into fields that are a long way from the basic 
concept. 

Mr. Gitzert. Might I answer the gentleman ? 

Senator Lenman. Yes, surely. 

Mr. Grigert. I would simply like to point out that we have been very 
much interested in the responsibilities of labor unions and the in-- 
creasing number of pension funds. The argument which you have 
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just maintained, if we are going to carry that forward, then we should 
never have any interest in how labor union pension funds are going to 
be administered, that that is their business and is none of our business, 

Then there is one other point about the selling of the stock. It js 
ridiculous to expect a stockholder because he does not like a corporation 
to sell his stock. The minute we do that—well, in the first place, jt 
is like asking a man who lives in the city of New York who, because 
he did not like a man who was selected as his Senator or Congressmap, 
to move out of that area or district. No, this is a democracy and , 
republic, and we should have the right to correct things that are wrong. 

I agree with the gentleman that the majority should rule. We ac. 
cept the vote of a majority when we are sure. 

Senator Bennerr. Mr. Chairman, I cannot accept the analogy be- 
tween the case of the shareholder who buys stock and decides he does 
not like the management and wants to sell and the situation of a citizen 
who decides he does not like the Senator from Utah and decides the 
only way he can get oe from him is to move out of the State. The 
shareholder is presumably in the business of investment, and he has 
a tremendous range of opportunities for investment, and if certain 
circumstances with regard to a particular corporation do not please 
him, he has the opportunity without getting involved in basic deci- 
sions of his own pattern of life to replace one investment coldbloodedly 
with another investment. To me, that analogy falls flat on its face. 

Mr. Gitzert. Again I may say to the Senator that if we do not 
accept the viewpoint which I maintain, then we are only playing the 
game of the Communist, if abuses which should be corrected in our 
own system in a corporation are not corrected. I must say that the 
letters that I get from your constituents in the State of Utah, in addi- 
tion, also indicate that there are many who agree with my viewpoint. 
There are doubtless many who agree with your viewpoint. 

Senator Bennett. I am interested that the gentleman has to resort 
to the wornout tag of trying to put this Senator on the side of the 
Communists in order to bolster his own ideology. That kind of an 
argument does not go down very well, Mr. Gilbert. 

. Grupert. I still think I have the right to make my statement, 
sir, with all due respect. 

Senator Lenman. Will you proceed ? 

Mr. Giizert. The sending out of a postmeeting report, the holding 
of an annual meeting in a locale where owners can meet, are matters 
of fiduciary importance to such institutions. They fail to support 
the proposals of independents when they are made simply because the 
independents are for them and management is not. The most out- 
rageous pension-plan projects, option plans, or other potential abuses, 
can be submitted by management, and these people who are being paid 
to take care of other people’s money do nothing but rubberstamp the 
management. 

Some years ago Senator Douglas wrote an article in which he said 
he had put his personal funds into a mutual fund. I am certain that 
this is not the way the Senator from Illinois wants his interests repre- 
sented by those he pays to take care of his investments. 

That 1s why I say an examination of how proxies are voted would 
be most interesting. The independents secured, for example, some 
15 percent of the vote at American Telephone this year on the issue 
of a dollar ceiling on executive pensions. Where did the manage- 
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ment majority come from? An investigation would show that the 
gduciaries voted en masse for the management position, in addition 
to those unmarked proxies which also automatically vote against inde- 

dent proposals and who sincerely believe, as is their democratic 
right in this Republic, they should vote “No” because they disagree 
with our viewpoint. he 

At International Telephone the vote for our similar proposal was 

some 25 percent of the vote cast, and other tabulations are equally 
impressive. 

"Ta that only a full-scale investigation by the committee into proxy 
voting will disclose the need for new legislation and what it should be. 

This is becoming ever more important as too many profit-sharing 
plans are now being set up. Reynolds Tobacco is the latest example, 
where company funds are used to buy stock which is given to key execu- 
tives and held collectively and voted for management self-perpetua- 
tion. It is a danger of the first magnitude, unless we move to correct 
this. The honest, capable management of St. Joseph Lead has taken 
the kind of safeguard in these plans we have the right to demand be 
made mandatory. Any stock voted by employees who benefit from the 
profit-sharing fund just set up will be voted individually, not collec- 
tively, and will be sent to the trustees, a bank, so that no officer in 
management will know how the employee is voting. 

Corporation pension funds do not, as a rule, have stock in the cor- 
poration involved. But the money is quite properly invested in the 
common stocks of other reputable corporations. This, too, makes it 
imperative that the trustees, the bankers, be made to realize they have 
the obligation to vote with care on all management and independent 
proposals. Asit is now, they have astranglehold veto power on reform 
in the corporation and it is a contributing factor in the dangers of 
corporation oligarchic control, which must be prevented if this Re- 
public is to prosper and corporation democracy is to emerge victorious 
in the years ahead. 

I have now outlined some of the needed legislation as I see it, which 
is required if we are to continue to build a successful democratic capi- 
talism, a beacon of hope in a troubled world. 

Thank you for the courtesy you have all extended to me today in 
listening to this brief of a point of view which I and thousands 
of my fellow citizens believe to be in the national interest. 

Senator Lenman. Mr. Gilbert, you say here, “Corporation pension 
funds:do not, as a rule, have stock in the corporation involved.” There 
are some exceptions to that, are there not? 

Mr. Gripert. The Sears, Roebuck case, of course, is a very bad ex- 
ample, and I am convinced that Mr. Rosenwald would turn over in his 
grave if he saw how that was being administered. 

Senator Lenman. I was not getting to that. Do you object to the 
principle of pension funds being invested in a company ? 

Mr. Giger. No, sir; lam for it. Ina particular company, within 
a reasonable amount, provided there are two precautions taken: That 
the stock is not voted at all, and it is considered as treasury stock, like 
Standard Oil does in one of their funds, or Consolidated Natural Gas 
does in theirs. Or each individual who shares in it prospectively must 
receive a ballot where he can vote as he desires. 

Senator Lenman. In the case of Sears, Roebuck & Co., that stock 
which is held in a pension fund is voted collectively, is it not ? 
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Mr. Giizert. No. It is voted collectively by three trustees who ar 
appointed by management, by the board of directors. 

Senator Leuman. How could you ever by law provide that the indi. 
vidual participants in that pension fund would be allowed to vote— 

Mr. Prtsthir’ In the way that I said the management of St. Josep) 
Lead does, which is wonderful. Mr. Fletcher has indicated to me tha 
he took all this into consideration to avoid this danger of self-perpetua- 
tion. He has insisted that by ballot which goes to each individual and 
the trustees their proportion amount is voted. That is the principle 
which must be adopted. Then we are sure that everybody votes as he 
or she desires and the management does not even see it, because it goes 
right to that bank, which happens to be J. P. Morgan. 

Senator Lenman.I do not see how you ever could in the case of 
Sears, Roebuck & Co., which is a very, very large aig fund, and 
I believe holds about 25 percent of the common stock. 

Mr. Gitsert. Twenty-six percent. 

Senator Lenman. Twenty-six percent of the stock. It probably 
has, I do not know how many thousands of participants. 

Mr. Grpert. That is right. 

Senator Lenman. A great number. 

Mr. Guzert. A great number. 

Senator Leaman. How would the individual participant in that 
pension fund be able to make his wishes known with regard 

Mr. Griizert. To his proportionate amount that he is obviously en- 
titled to? He must get a proxy for that. Then they are all voted. 
They come back voted the way they want to, and then we know that 
26 percent is not going to be voted just one way. 

Senator Lenman. The fact that it is voted one way or the fact that 
it is not voted one way would not necessarily be wrong. 

Mr. Gruzert. Yes. That is the point. It gives a monopolistic con- 
trol to the management of that company. That has got to be eradi- 
cated. 

As I say, Consolidated Natural Gas simply said, we do not want to 
vote the stock at all. If you want to make a law, gentlemen, that it 
should be considered as Treasury stock, it is all right with me. But 
either alternative is all right with me. I have no strong feelings on 
it. The only thing I do object to is this way of the same people per- 
petuating themselves. Mr. Fletcher, I am sure, would be delighted 
to testify at any time as to why he did this. He did it just for the 
reasons what I am indicating. 

Senator Leuman. Mr. who? 

Mr. Gireertr. Andrew Fletcher, president of St. Joseph Lead, one 
of the great industrialists of the United States. 

Senator Lenman. I think you were in attendance in the hearings 
that were held last year. 

Mr. Grzert. No; I did not have the honor, sir. 

Senator Leman. I expressed my concern at the time that so large 
a proportion of the voting supply of stock is held by certain interests, 
not individual interests but I mean investment trusts, insurance com- 
panies, banks, and pension funds. 

Mr. Grirert. That is my problem. 

Senator Lenman. I believe the testimony at that time indicated that 
about $66 billion of holdings were held by these public funds. 

Mr. Grzert. And it is going to grow, sir. 
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Senator Leaman. That has probably increased since a year ago. 

Mr. Grgert. Definitely. 

Senator Leaman. I am concerned over that. But what I do not 
vet is how you are going to, by law, circumscribe the discretionary 
powers or duties of the board of directors of a holding company or a 

pension fund or what have you; that I do not see, how you are going 
to do it by law. 

Mr. Gupert. I think that if the law says that it must be treated 
as treasury stock—and it may be an SEC rule—or that each one must 
individually get a ballot 

Senator Lenman. You are talking now of pension funds. 

Mr. Gueert. Pension funds or profit-sharing funds; it is exactly 
the same. 

Senator Leuman. I am talking about investment trusts. 

Mr. Gutpert. There, again, as I said, I do not object to these invest- 
ment trusts holding the stocks, provided—and I know my friend does 
not agree with me over there—but provided that they are willing to 
regularly use their independent thinking. In other words, the reason 
it has been a stranglehold, which is the thing you have been concerned 
about, Senator, is because these people vote one way. You, Senator, 
differ 

Senator Leuman. I do not know that I differ at all. I do not know 
whether I differ or not. We have differed on many points. We agree 
on many subjects. 

Mr. Gupert. That is exactly what I mean. 

Senator Leuman. What we are trying to do here is to get the facts. 

Mr. Gripert. I am talking about differences of opinion. In every 
investment trust everybody does not have the same opinion, and once 
we get them to really vote constructively, so that it is on the merits 
of an issue, then I say we have instigated the great worry that you 
are rightly concerned about, because we know that the vote, when it 
comes, is not going to be a lopsided one. 

Senator Leuman. I still think you cannot get away from this factor 
as far as the investment trust is concerned: Investment trust A, B 
or C will not hold stock in any industrial stock or railroads or oil 
concern unless they believe that the company is sound and is sus- 
ceptible to growth, in both earnings and size, and in the service that 
it renders. If it had any doubts of that, it naturally would not 
hold any of the stock of that company in its portfolio. Being con- 
vinced,- they buy stock, and, again, if convinced that the company is 
sound and the management is good, they are going to back up the 
management. 

Mr. Gugerr. There is no reason why they should back up the man- 
agement on everything that comes; they may be a hundred percent 
for the corporation, knowing how the corporation is run, but on this 
specific issue, then, that is the thing which is an in entirely different 
category. 

There is another argument which is important. Most of these 
investment trusts sold their Montgomery Ward at great loss to their 
stockholders because of that proxy contest. We kept our stock. The 
stock has doubled in value; that is, the dividend has been increased. 
We get good postmeeting reports. The auditors are elected for 
the first time. All the things which should have been done are 
now being done. Mr. Avery is gone. 
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So it proves my own point that selling securities is not the answer 
not from either a monetary or democratic standpoint. 
Senator Lenman. You may be justified in criticizing the judy. 
ment of the directors of these investments trusts selling their stock. 

Mr. Giieert. That was the alternative that was given. 

Senator Leuman. I think investment companies or any other com. 
pany, a bank or insurance company, that owns stock in other com. 
panies is inevitably, in a great majority of the cases, going to back up 
management. It wonid be oodunineely paradoxical if they did not, 
because they certainly would not otherwise be holding the stock in the 
——- 

r. Griperr. I cannot agree. Managements change very fast, and 
proxy contests are very healthy for that reason. 

Senator Lenman. I suppose the position of or the attitude of the 
investment trust or the bank or the insurance company or the pension 
funds also change. 

Now to get to one other thing. 

Mr. Giuzert. Yes, sir. 

Senator Lenman. Your pro 1, as I understand, so far as these 
pension funds are concerned, is to treat the stock that is held by a 
pension fund as treasury stock. If you do that, do you not give the 
insiders a great advantage? Would they not be able to control the 
cumeeny with much smaller holdings than would ordinarily be the 
case? 

Mr. Grzert. No. That is neutralized. 

Senator Lenman. But that is taken out. 

Mr. Gizert. That is taken out so it does not help them. 

Senator Lenman. Let us assume, then, that a pension fund of a 
a has 30 percent of the stock. 

r. Gizert. Right. 

Senator Leuman. That leaves only 70 percent. 

Mr. Giuzert. Right. 

_Senator Lenman. Therefore, the management, by having a smaller 
percentage of the total capitalization of the company, I think will be 
able to control the company. 

Mr.-Grizert. No, sir. It would not, because it-would*then enable 
an opposition group, if there was some reason for it, to wage a proxy 
fight that might throw that management out, which it probably could 
not do when 25 percent is voted as one lump sum. So I think we are 
in on much better ground if we treat it as treasury stock. 

Senator Lenman. I do not think you get my point. In the case of 
the company where the pension fund is 30 percent of the holdings. 

Mr. Giizert. I understand, sir. 

Senator Lenman. In order to get control of management a group 
would have to get 51 percent of the stock, of the total stock. He does 
not know where that 30 percent is. 

Mr. Gipert. All he would need is a majority vote. A majority 
vote of the rest of the stock, so he is not hurt. 

Senator Lenman. All right, the rest of the stock, a majority vote of 
70 percent, which would 

Mr. Gizert. Of the 70 percent, a majority of the 70 percent. 

Senator Lerman. That would be 36 percent. 


Mr. Giipert. Something like that. He could get that much quicker 
than the other way. 
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Senator LeumMan. You are talking about the management. You 
are only talking about the fellow who wants to take away the 

Mr. Gitpert. I am saying that it is self-perpetuation of manage- 

at. 

e Genabar Lreuman. Is the converse true, that it makes it easier for 
management to—— : 

Mr. Gutpert. I cannot see that, Senator. It is the contrary, because 
it does not need that much stock, because it is neutralized. 

Senator Leuman. I do not think you caught my figures at all. If © 
management wants to keep control, they would technically require 
51 percent. 

Mr. Giusert. Of the 70 percent. 

Senator Lenman. Of 100 percent. No,no; 51 percent of 100 percent. 

Mr. Gizpert. But the other percent is not voted; it cannot be 
counted. 

Senator Lenman. All right, let me put it this way. If a company 
has a million shares of stock 

Mr. Gizpert. Right. 

Senator Leuman. And there was no pension fund—— 

Mr. Gitpert. Right. 

Senator Lenman. Management would require 51 percent to have 
a majority. In the same company with a million shares of stock 
in which 80 percent is owned by the pension fund and not voted, it is 
considered—— 

Mr. Guzpert. Treasury stock. 

Senator Lenman. Treasury stock. The management could keep 
control of that company by having only 351,000 shares, rather than 
551,000; is that. not a fact ? 

Mr. Gitpert. The way I understand it, it would be the majority 
of the stock which is actually voted. 

Senator Lenman. I am not going to spend any more time on that, 
discussing mathematics. But I think if you reckon it out—you are 
always thinking about the people who oppose that. I think their 
interests should be safeguarded. I want to make that as clear as 
Ican. But, on the other hand, I think what you are proposing to 
do will make it easier for management. 

Mr. Grizert. Then you have the alternative way. If you feel that 
way about it—I do not, because I do not think it would—but as I say, 
then the answer is in voting it individually the way St. Joseph Lead 
is doing it. 

Thank you very much. 

Senator Bennert. Just one question, Mr. Chairman, or one request, 
that Mr. Gilbert supply for the record his connections so that we 
know from what background he speaks to us. He has identified him- 
self as an author of a book and as an editor, or contributing editor, 
= inagasine: Are you an officer of any general stockholders’ organi- 
zation 

Mr. Girgert. I would like to say for the record that I do all my 
work as an avocation in the public interest. I take no fees. I am an 
officer of no organization. I am contributing editor of Investor maga- 
zine, in which I have no financial interest, nor do I take any fee for 
writing the monthly article which I do. The annual report which 
we submit each year is paid for partly out of my funds and partly out 
of contributions, not in excess of $5, from people who of their own 
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volition wish to get my report. They tell me they want it—I do no 
ask them for it. As I say, my work is entirely an avocation. 

Senator Bennerr. Do we not understand from your testimony that 
you are an officer of a family investment trust ? 

Mr. Gitpert. No; I did not say that. I said that we run the equiva. 
lent of a mutual investment trust. In other words, we decide the 
investment policies of several million dollars, which are our family 
personal holdings in various companies. There is no investment trust 
involved; I want that quite clear. Also, as far as the ae to my 
book are concerned, any royalties which come to me will go into the 
stock and are not to my personal benefit. The contract so stipulates, 

Senator Bennett. What is this Stockholder Movement ? 

Mr. Gizgert. The Stockholder Movement is the right not to sell 
stocks but to change things we like. 

Senator Bennett. Is it represented by an organization ? 

Mr. Giieert. As far as I am concerned, it is represented by no 
organization. They simply decide to send me the proxies. I do not ask 
them for them. 

Senator Bennett. Is there an organization ? 

Mr. Giteert. There is a very good organization. You will hear 
from one of the ladies here today. I am in no way associated with 
that organization. 

Senator Bennerr. Through what device and in what manner does 
this money go to the Stockholder Movement; who gets it? 

Mr. Girzerr. It is put into a segregated account, from anyone who 
contributes for the cost of my annual report, which I will be delighted 
to have you see if you have not seen it. 

Senator Bennett. But it is under your control? 


Mr. Gupert. Certainly. Certainly it is under my control. 
Senator Bennerr. That isall, Mr. Chairman, 

Senator Leuman. Thank you, Mr. Gilbert. 

(Mr. Gilbert’s prepared statement follows :) 


STATEMENT oF Lewis D. GruBert, New York CIiTy 


Gentlemen, I appreciate the opportunity to testify before the Senate Banking 
and Currency Committee on behalf of the thousands of small stockholders, who 
each year of their own volition, send me their proxies. They ask me to represent 
them at our corporate annual meetings because they know I will express the 
views they write me they approve and with which I am in accord. 

Today I am going to tell you something of the kind of legislation they want to 
see enacted at the next session of the Congress. I might point out, incidentally, 
that these comments are made to me by both Democrats and Republicans who 
vote for our proposals or ask me to represent them. (Our national movement of 
small owners is completely nonpartisan. ) 

First of all, we are delighted to learn that the Fulbright bill will be before your 
committee at that session, and we hope and expect it will be brought to the floor 
and passed by both Houses and signed by the President. 

The recent study by the Securities and Exchange Commission simply proves 
what we, who attend the annual meetings of unlisted companies, know. We have 
to fight for information at these meetings which we, as permanent owners, should 
have in advance of our meetings. In some cases we do not even succeed in getting 
management to give us the information even after they have made us vote. 

There has been, however, one defect in the Fulbright bill which is a matter of 
concern to hundreds of thousands of small stockholders in our banks. The 
Fulbright bill does not cover them in any way. 

Fortunately there has been introduced in the House by the Honorable Abraham 
J. Multer, of New York, of the House Banking and Currency Commitee, a bill 
which will remedy the defects in the Fulbright bill, or if you prefer, supplement it. 
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This is his bill to put all banks which are publicly owned—and most of them 
are—under the obligation of soliciting proxies for the annual meeting and to that 
extent under SEC regulations, just as listed and unlisted companies are or 

( ve. 

° oe editor of Investor, for which I write a monthly article, I 
devoted my April article to this subject, which I am asking be made part of the 
record of this hearing. It clearly shows the great need for this kind of legislation 
peing enacted during the next session of Congress. 

We come now to the third piece of needed enabling legislation to protect the 
interests of all American stockholders, not just of dominant management. When 
the fine securities and exchange legislation was drawn up there was one acci- 
jental omission. I say it was accidental because I am sure had the problem been 
realized at the time, it would have been drafted to cover the loophole. 

At present, management has to make full disclosure in proxy material only if 
the management chooses to solicit proxies, For years I have warned the Amer- 
ican people that until we change the law so that it says management must solicit 
proxies once a year, we face great dangers to the investors and real scandals 
will rise to plague us and weaken, not strengthen, our economy. 

I have discussed this subject in Dividends and Democracy in the chapter The 
Road Ahead on pages 223 and 224. As you know, Dividends and Democracy is the 
hook in which Senator Douglas was good enough to write the introduction, which 
he did in more than generous fashion, in the public shareholder interest. 

You will not the reference to the fine article on the subject in the Indiana Law 
Review contributed by Father David Bayne, S. J., to that publication as far back 
as 1951. 

And now we have proof because nothing has been done. 


THE ALBERT SCANDAL 


You have all been made keenly aware of what has been happening at Bellanca 
Aircraft, a fully listed company on the American Exchange, which comprised part 
of the empire of Sydney Albert, the Akron industralist who secured control of 
this corporation about 2 years ago. 

The first thing Mr. Albert did when he had secured 85 percent of the stock of 
the company was not to ask for proxies. (See the notice of the meeting of April 
27, 1956.) 

Since he did not have to solicit proxies for this annual meeting, which in- 
volved a strange piece of trading, the exchange of Waltham Watch into another 
publicly owned corporation, Pierce Governor, also listed on the American Curb 
xchange. Mr. Albert had secured control of this corporation too, and you may 
be sure he failed to solicit proxies for this company special meeting too. As a 
small stockholder of Pierce, I protested vigorously in a letter to the Pierce 
Governor meeting, which I asked be read and which was not, since this was not 
a meeting which I was able to attend in person. My protest was as to why the 
exchange was being made and why no proxies were being solicited. 

Had proxies been solicited, as I and others have asked the Congress to make 
mandatory, the public stockholders, minority though they were in both com- 
panies, would have known more about what Mr. Albert was doing or trying to do, 
as the Securities and Exchange Commission proxy rules would have required 
much more in the way of disclosure than they chose to give us when the notice 
of these two meetings went out. 

Alert newspaper financial reporters, such as Joe Kuebler of the Akron Beacon- 
Journal, would have been enabled to tell the public what was happening, and we 
would have quite possibly been spared the sorry spectacle we witnessed a few 
weeks ago when Bellanca Aircraft, which a year ago was selling at 30, plummeted 
to 5. 

A few weeks ago, as the enclosed issue of Motion Picture Daily shows, the 
same issue came up at RKO Theatres. Here, industrialist Albert List has se- 
cured the control of the corporation and it is now known as List Industries, traded 
on the New York Stock Exchange. 

No proxies were solicited for a special meeting to change the name of the 
company. I tried in vain to get a pledge that they would solicit proxies in the 
future at annual meetings, but failed as you can see. Only mandatory proxy 
solicitation will take care of this kind of situation. 

In my annual report on page 186 I list some of the well known companies 
such as Johnson and Johnson, H. J. Heinz, and Buffalo Forge which follow this 
outrageous pattern of behavior. International Shoe asks proxies only from 
large owners, disenfranchising small ones. 
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I make strong protests when time allows on the floor of the annual meeting 
moving to adjourn until proxies go out. Ogden Corp., a holding company ry jy 
the well-known New York financier, Charles Allen, is an example. I take ty 
time to go to Dover, Del., where of course he holds this meeting, just to protey 
this kind of thing. Options are controversial subjects, but when no proxies are 
solicited and they come up as here, the situation is even more intolerable. 

My final recommendation is in regard to a fourth piece of needed legislatig, 
This is a full-scale senatorial investigation into the manner in which fiduciarie 
pension funds, profit-sharing plans, and investment trusts and mutual funds an 
voting proxies. 

I ask that the proxies in past elections of such corporations as let us cite fo 
example, Bethelehem Steel, United States Steel, General Electric, or similar ¢o,. 
porations be impounded for this purpose. 

What would be very instructive, and in the public shareholder interest, ig fo; 
your committee to know exactly how these proxies of these groups were vote 
when management proposals came up, or when independent proposals wer 
carried in the proxy statement. 

You would find that while the small stockholders have learned to vote jp. 
dependently as they desire, irrespective of management wishes in increasing 
numbers, this has not been true of the groups such as banks and investment 
trusts. 

These groups vote blindly, not because they Oppose an independent proposal 
per se, but merely because the management opposes it. When management de. 
cides to support it, they vote equally blindly for it. Yet investors pay fees ang 
a load for a proper stewardship. And a proper stewardship means attending 
annual meetings, being heard at the meeting, voting intelligently on issues pre. 
sented not on a basis of whether or not a management is for or against some. 
thing. 

The sending out of a postmeeting report, the holding of an annual meeting iy 
a locale where owners can meet, are matters of fiduciary importance to such in- 
stitutions, yet they fail to support the proposals of independents when they are 
made, simply because the independents are for them and management is not. 
The most outrageous pension plan projects, option plans or other potential abuses 
can be submitted by management, and these people who are being paid to take 
care of other people’s money, do nothing but rubberstamp the management. 

Some years ago Senator Douglas wrote an article in which he said he had put 
his personal funds into a mutual fund. I am certain that this is not the way the 
Senator from Illinois wants his interests represented by those he pays to take 
care of his investments. 

That is why I say an examination of how proxies are voted would be most 
interesting. The independents secured, for example, some 15 percent of the vote 
at American Telephone this year on the issue of a dollar ceiling on executive 
pensions. Where did the management majority come from? An investigation 
would show that the fiduciaries voted en masse for the management position, in 
addition to those unmarked proxies which also automatically vote against 
independent proposals and those who sincerely believe, as is their democratic 
right in this Republic, to vote “No” because they disagree with our viewpoint. 

At International Telephone the vote for our similar proposal was some 25 per- 
cent of the vote cast, and other tabulations are equally impressive. 

Only a full-scale investigation by the committee into proxy voting will disclose 
the need for new legislation and what it should:be. 

This becoming ever more important as too many profit-sharing plans are now 
being set up. Reynolds Tobacco is the latest example, where company funds are 
used to buy stock which is given to key executives and held collectively and 
voted by dominant management self-perpetuation dangers of the first magnitude, 
unless we move to correct this. The honest, capable management of St. Joe 
Lead has taken the kind of safeguard in these plans we have the right to demand 
be made mandatory. Any stock voted by employees who benefit from the profit- 
sharing fund just set up will be voted individually, not collectively, and will be 
sent to the trustees (a bank), so that no officer in management will know how 
the employee is voting. 

Corporation pension funds do not, as a rule, have stock in the corporation 
involved. But the money is quite properly invested in the common stock of other 
reputable corporations. This, too, makes it imperative that the trustees, the 
bankers, be made to realize they have the obligation to vote with care on all 
management and independent proposals. As it is now, they have a stranglehold 
veto power on reform in the corporation and it is a contributing factor in the 
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dangers of corporation oligarchic control, which must be prevented if this Repub- 
lic is to prosper and corporation democracy is to emerge victorious in the years 
ad. 
“i hee now outlined some of the needed legislation as I see it, which is required 
if we are to continue to build a successful democratic capitalism, and a beacon 
of hope in a troubled world. 
Thank you for the courtesy you have extended to me today in listening to this 
prief expose of a point of view which I and thousands of my fellow citizens be- 
lieve to be in the national interest. 


(The following letters were subsequently received with reference 
to Mr. Gilbert’s testimony :) 


BELLANCA AIRCRAFT CORP., 
Bellanca Airport, New Castle, Del., 
July 14, 1956. 
Hon, Hersert H. LEHMAN, 
Chairman, Subcommittee on Securities, 
Senate Office Building, Washington, D. C. 


My Dear Senator: Thank you kindly for your letter of July 6, together with 
copy of statement to subcommittee by Mr. Lewis D. Gilbert. 

The writer believes that this should not go by without some refutation in 
defense of the terminology “the Albert Scandal.” 

The writer secured 82 percent of the stock of Bellanca Aircraft on or about 
March 1, 1955. When the question arose regarding securing proxies, the board 
of directors pointed out, and rightfully so, that where 1 vote constituted 82 per- 
cent, why should funds of the corporation be dissipated for printing up proxy 
statements and the postage attendant to mailing and securing their return. If 
we go forward on the basis that the majority would rule in any situation, such 
solicitation that Mr. Gilbert points out would be economically unsound as the 
results would be determined by the vote of the 82 percent majority. 

Regarding the second situation pertaining to Pierce Governor and Waltham 
Watch, while this matter was proposed it was never finalized, and the writer can 
definitely state that Mr. Gilbert’s letter was definitely read at that referred-to 
meeting. How would Mr. Gilbert know that it was or was not when he admits he 
did not attend the meeting? Through the period of time that I have known 
Mr. Gilbert, I have a respect for what he states he stands for. 

Finally, I believe the statement, “the Albert Scandal,” should be deleted if the 
following facts would be known. 

1. The president of Bellanca, namely the writer, loaned to Bellanca without 
interest, the sum of $1,600,000. 

2. The writer borrowed for the corporation with his personal endorsement 
$3,600,000, without reward. 

3. The writer is still to submit his first expense account to the corporation. 

4. Bellanca stock fell in price for one reason only—2 brokerage houses holding 
the writer’s stock as collateral, dumped 345,000 shares on the market in 1 day, 
and for 2 days thereafter dumped more than 100,000 each day on the market. 

The question is asked, What would: happen’ to any listed stock if this. great 
number of. shares were thrown at one given.time on the market? 

The terminology, “the Albert Scandal,” is correct if the above are net-facts. + 
We believe Mr. Gilbert should have used the word or terminology indicating 
“sympathy.” 

Yours very truly, 
Sypney L. ALBERT. 


Jounson & JOHNSON, 
New Brunswick, N.J., July 10, 1956. 
Hon. Hersert H. LEHMAN, 


Chairman, Subcommittee on Securities, 
Committee on Banking and Currency, 
United States Senate, Washington, D. C. 


Dear SENATOR LEHMAN: Thank you for your letter of July 6 and the attached 
statement by Mr. Lewis D. Gilbert to the Subcommittee on Securities, in which 
statement reference is made to our company. 

We resent Mr. Gilbert’s characterization of our nonsolicitation of proxies as - 
“this outrageous pattern of behavior.”” Our company has held an annual meeting 
of stockholders in every year since our common stock was listed on the New York 
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Stock Exchange in 1944. As Mr. Gilbert very well knows, because he h 
attended or asked for and received a copy of the minutes in recent 
than two-thirds of the common stock of our company has been voted at each of 
such meetings in favor of management’s proposals. Such a vote is Sufficient 
under New Jersey law, to approve any such proposal. Under those circumstances 
what useful purpose would be accomplished by the expenditure of substantia} 
amounts of executive time and company money in the solicitation of proxies? 

We have never refused any stockholder any information except the breakdown 
of sales and profits by product or product group. We feel very strongly that that 
information is of much more interest to competition than to stockholders and 
that its disclosure would be detrimental to the company. . 

Mr. Gilbert at one time urged that our bylaws be amended to provide that our 
annual meeting be held in New York “for the convenience of stockholders.” Ho 
was apparently not aware that our principal office has been in New Jersey for 7 
years and that the majority of our stock is owned by New Jersey residents why 
are in turn about 25 percent of the total number of stockholders. We are not 
unsympathetic with his philosophy that it should be convenient for stockholders 
to attend the annual meeting. But what stockholders? Mr. Gilbert or the ma- 
jority? His is the only complaint in 70 years about the location of our meeting. 
Is this the kind of proposal that he wants your subcommittee to require be in- 
cluded in a mandatory proxy statement? 

May we suggest that Mr. Gilbert is painting with too broad a brush? There 
have been abuses, but our practice is not one of them. 

We will be very happy to have this statement included in the record of the 
hearings, and we ask that it be included. 

Very truly yours, 


a8 either 
years, more 


Joun J. Grason, 
Secretary. 


Oapen Conrp., 


New York, N. Y., July 12, 1956. 
Hon. Hersert H. LEHMAN, 


Chairman, Subcommittee on Securities, 
Committee on Banking and Currency, 
United States Senate, Washington, D. C. 


Deak Senator LEHMAN: Thank you for your letter of July 6, 1956, sending us 
a transcript of the statement of Mr. Louis D. Gilbert before your subcommittee. 

Ogden Corp. is a Delaware corporation and its stockholder meetings are cus- 
tomarily held at the company’s office in Dover, Del., in accordance with the by- 
laws of the company. Approximately 60 percent of the common stock of this 
company is owned by Allen & Co., of New York City, and, accordingly, it is 
unnecessary to incur the expense of soliciting proxies from other stockholders in 
order to obtain a quorum for the meeting. 

Mr. Gilbert appears on our stock records as the holder of 40 shares of common 
stock. He has, in the past several years, attended our meetings in person, repre- 
senting his own shares, and on several occasions he has had proxies of other 
stockholders. Ample opportunity has been given to Mr. Gilbert, as well as to other 
stockholders who attend the meetings, to ask questions regarding the manage- 
ment of the company or any aspect of its business. Moreover, it is the company’s 
policy to answer fully and frankly any questions which may be put to the man- 
agement by a stockholder in person or by mail at any time throughout the year. 

As we understand Mr. Gilbert’s statement he proposes that managements be 
required to solicit proxies for stockholders’ meetings, whether or not proxies are 
needed for the proposed action. He-states that this will enable stockholders to 
obtain more information and to register their objections to proposed action. In 
our opinion, Mr. Gilbert confuses the question of availability of information to 
stockholders with the question of stockholder representation at the meetings. 
Any stockholder may receive, by asking for it, all the information which he would 
receive if proxies were solicited. We have received no complaints from other 
stockholders on this subject. 

Also, if any stockholder desires to be recorded at any meeting against any 
proposition which is submitted, we will record his objection in the minutes, 
whether or not he comes to the meeting or is represented by a proxy of his own 
choosing. 

We would like to take this opportunity to enclose the annual reports of the 
company for the year 1951 and for the year 1955, which show the increase in net 
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worth from ae in 1951 (when Allen & Co. purchased control) to $17,218,719 
e end of 1955. 
~~ have no objection to your making this letter and the enclosures a part of 
your record if you think it appropriate. 
: Very truly yours, 
Wurm L. Boyp, 
Secretary and Treasurer. 


Senator LeumMaNn. The next witness will be Mr. A. Wilfred May. 
STATEMENT OF A. WILFRED MAY, NEW YORK CITY 


Mr. May. I am a member of the faculty and lecturer on finance 
and investment, the New School for Social Research, New York City. 
Formerly, I was a special economic met and director, study of un- 
listed trading, on the Securities and Exchange Commission. As I 
have stated in my mimeographed summary, I ask that it be noted 
that the views expressed are the sole responsibility of the witness; 
and particularly are not to be ascribed to the publication with which 
he is associated. 

Senator Leaman. You are, however, associated with the Commer- 
cial and Financial Chronicle? 

Mr. May. Yes, sir; but they may or may not agree with any of the 
views I express. 

Senator Lenman. But you are connected with them ? 

Mr. May. Yes, sir. 

Under our corporate system, with ownership so distinctly sepa- 
rated from control, a healthy proxy system providing the individual 
stockholder with a proper voice in his company’s affairs is crucial. 
Surely there is no exaggeration in the statement that so-imposed re- 
straint on management self-perpetuation and irresponsibility are in- 
dispensable to the preservation of the capitalistic system. On this 
premise I am glad to offer some observations and suggestions relevant 
to the present statutory and administrative status of our proxy 
machinery. 

First, regarding stockholder proposals, discrimination against the 
stockholder, this situation, I might say, exists within the framework 
of management, with the cost being defrayed from corporate funds. 

First; I. would urge reconsideration of the rules and regulations 
implementing the recognized right of a stockholder to submit through 
the proxy-mailing machinery proposals for consideration by his fel- 
low owners. Effective support for such penpean can only be solicited 
and secured through proxy statements, and, unless they are inckuded 
in the notice of meeting and proxy statement, may be ruled out of 
order and denied all consideration, as you know. 

Under the present rules, management is required to include in its 
material a statement in support of any security holder’s proper pro- 
posal which it opposes. But such proposals—irrespective of their 
complexities or technicalities—are limited inflexibly to a minimum 
of 100 words. In most cases this prevents adequate education of the 
lay stockholder, rank and file, on the matter, in contrast to the com- 
plete lack of any restriction on the length of management’s reply. 
Moreover, management, with the cost defrayed from corporate funds, 
can exert vast additional pressure in electioneering for its position. — 
Any elaboration by the shareholders independently would entail the 
shouldering of great expense. 
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Senator Leuman. May I interrupt you? What provision would yo, 
suggest ? F 

Mr. May. Iam going to get to that. 

Senator Lenman. I mean the length of the proposals of those jp. 
dependent stockholders is now limited to 100 words? 

Mr. May. Yes, sir. 

Senator Lenman. Would you have any limitation ? 

Mr. May. My proposal, which follows, is to equalize; it is con. 
centrated on equalizing the lengths. 

Senator Lenman. You take that up? 

Mr. May. Yes, sir. 

Senator Lenman. Very well. 

Mr. May. The rebuttal statement by management, under the present 
rules, is not subject to review by the proposer. The omission of the 
opportunity to check by the interested and knowledgeable proposer, 
with the situation already weighted against him by the greater length 
afforded to management, is not remedied by the fact that the statement 
is seen by the Commission—that is, the Securities and Exchange Com- 
mission. There have been glaring instances of misrepresentation mis- 
leading to the comparatively uninformed stockholders. Surely the 
stockholder should be given the equal opportunity at least to see man- 
agement’s contentions re his proposal. The same as the converse, 


These elements discriminating against the public shareholder should 
be eliminated, placing him on an equal footing with management. 
Specifically, he should be afforded equal space for telling his story; 
and equal opportunity for rebuttal or verification. Under the exist- 
ing rules no single one of the numerous stockholder proposals which 


have been opposed by management, averaging about 50 a year, has been 
approved. 

Manifesting stockholder frustration, the number of stockholders 
venturing to make proposals has declined over the past 2 calendar years 
as well as during the first half of 1956—the number of stockholders 
whose proposals were included in proxy statements declining to 16 in 
1956 from 34 in the first half of 1955, and from 28 in the corresponding 
period of 1954. 

Stockholders’ proposals are also circumscribed by forbidding recon- 
sideration of a proposal not receiving specific minimum percentages 
of the total vote within a prior 5-year period, under rule X-14A-8. 
Under the rules revision of January 1954, as endorsed and suggested 
by the Securities and Exchange Commission, a nonmanagement pro- 
posal, which used to require merely a 3 percent favorable vote to be 
eligible for reintroduction, now requires 6 percent the second peat, and 
10 percent the third year; otherwise the reintroduction is subject to a 
4-year wait. 

This seems onerous. While the percentages may not seem high, 
realistically and having in mind the long and slow process needed for 
stockholder education, these disqualifying minimums may well be pro- 
hibitive. In any event, let us remember that the requirement of per- 
centage approval for repeated legislative consideration would have 
prevented or effectively postponed adoption of many of our country’s 
laws that we now take for granted, such as that “radical” adoption of 
women’s suffrage. And from the ethical viewpoint, do we want to put 
any limitations on the stockholder’s right to speak within a 4-year 
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‘interval, abrogating the stockholder’s basic right to freedom of commu- 
nication with his fellow owners? ee 
~ With management being permitted to count nonvoters as voting in 
the negative, the prescribed percentages are misleading. 

Senator LenMAn. If there is no objection, Senator, I wish to put that 
rule X-14A-8 into the record. 

Senator Bennett. It certainly belongs there. 

Mr. May. Thank you. 

(The rule referred to follows :) 


SECURITIES AND EXCHANGE COMMISSION 
RULE X—14A~—8. PROPOSALS OF SECURITY HOLDERS 


(a) If any security holder entitled to vote at a meeting of security holders of 
the issuer Shall submit to the management of the issuer a reasonable time before 
the solicitation is made a proposal which is accompanied by notice of his inten- 
tion to present the proposal for action at the meeting, the management shall set 
forth the proposal in its proxy statement and shall identify the proposal in its 
form of proxy and provide means by which security holders can make the speci- 
fication provided for by rule X-14A-4 (b). A proposal so submitted with respect 
to an annual meeting more than 60 days in advance of a day corresponding to 
the first date on which management proxy soliciting material was released to 
security holders in connection with the last annual meeting of security holders 
shall prima facie be deemed to have been submitted a reasonable time before the 
solicitation. This rule shall not apply, however, to elections to office. 

(b) If the management opposes the proposal, it shall also, at the request of 
the security holder, include in its proxy statement the name and address of the 
security holder and a statement of the security holder in not more than 100 
words in support of the proposal. The statement and request of the security 
holder shall be furnished to the management at the same time that the proposal 
is furnished. Neither the management nor the issuer shall be responsible for 
such statement. 

(c) Notwithstanding the foregoing, the management may omit a proposal and 
any statement in support thereof from its proxy statement and form of proxy 
under any of the following circumstances: 

(1) If the proposal as submitted is, under the laws of the,issuer’s domicile, 
not a proper subject for action by security holders; or 
(2) If it clearly appears that the proposal is submitted by the security 
holder primarily for the purpose of enforcing a personal claim or redressing 
a personal grievance against the issuer or its management, or primarily for 
the purpose of promoting general economic, political, racial, religious, social, 
or Similar causes; or 
(3) If the management has at the security holder’s request included a 
proposal in its proxy statement and form of proxy relating to either of the 
last 2 annual meetings of security holders or any special meeting held sub- 
sequent to the earlier of such 2 annual meetings and such security holder 
has failed without good cause to present the proposal, in person or by proxy, 
for action at the meeting; or 
(4) If substantially the same proposal has previously been submitted to 
security holders in the management’s proxy statement and form of proxy 
relating to any annual or special meeting of security holders held within 
the preceding 5 calendar years, it may be omitted from the management’s 
proxy materal relating to any meeting of security holders held within the 
3 calendar years after the latest such previous submission, provided that— 
(i) if the proposal was submitted at only 1 meeting during such pre- 
ceding period it received less than 3 percent of the total number of votes 
east in regard thereto; or 
(ii) if the proposal was submitted at only 2 meetings during such pre- 
ceding period it received at the time of its second submission less than 
6 percent of the total number of votes cast in regard thereto; or 
(iii) if the proposal was submitted at 8 or more meetings during such 
preceding period it received at the time of its latest submission less than 
10 percent of the total number of votes cast in regard thereto. 





1604 STOCK MARKET STUDY 


(5) If the proposal consists of a recommendation or request that the Map. 
agement take action with respect to a matter relating to the conduct of the 
ordinary business operations of the issuer. 

(d) Whenever the management asserts that a proposal and any statemey 
in support thereof may properly be omitted from its proxy statement and form yy 
proxy, it shall file with the Commission, not later than 20 days prior to the dat 
the preliminary copies of the proxy statement and form of proxy are filed 
pursuant to rule X-14A-6 (a), or such shorter period prior to such date as ti, 
Commission may permit, a copy of the proposal and any statement in Support 
thereof as received from the security holder, together with a statement of tip 
reasons why the management deems such omission to be proper in the particylg; 
case, and, where such reasons are based on matters of law, a supporting opinigy 
of counsel. The management shall at the same time, if it has not alreajy 
done so, notify the security holder submitting the proposal of its intention , 
omit the proposal from its proxy statement and form of proxy and shall forwar 
to him a copy of the statement of the reasons why the management deems the 
omission of the proposal to be proper and a copy of such supporting opinioy 


of counsel. 

Mr. May. I now refer to some further restrictions on proposers 

Further restricting stockholder proposals is the rule that a pr. 
posal’s circularization may be turned down if it consists of a recon. 
mendation that the management take action with respect to a matter 
relating to the conduct of the ordinary business operations of the 
issuer; and, in any event, if under the laws of their respective State 
domicile, stockholders would not be entitled to have action taken 
thereon. 


Eighteen proposals were excluded on this ground in 1955, a ris 
from eight in 1954. 

I suggest that in view of the laxity and nonuniformity of the escape 
privileges afforded by the taking into account of State laws in this 
area, they be superseded by uniform fair Federal administration 
under the SEC. 

It may be noted at this point that, according to data made available 
by the SEC within the past fortnight, some oF it a special compilation 
in courtesy to myself, the number of proposals excluded from 1954 to 
1955 rose from 54 to 62. The reason of the proposal “not being a 
proper subject matter” by respective State restriction accounts for 
18 versus 8 rejections the previous year; while the ae being 
adjudged by the SEC properly within the conduct of ordinary business 
accounted for 4 rejections, against 9 in 1954. 

Senator Lenman. Mr. May, I want to ask you about this one 
paragraph: 

I suggest that in view of the laxity and nonunifermity of the escape privileges 

afforded by the taking into account of State laws in this area, they be super- 
seded by uniform fair Federal administration under the SEC. 

Do you charge that the administration of the SEC has not been fair! 

Mr. May. No, sir; I merely charge that they are stopped from 
interfering or superseding a State law by the absence of “enabling”— 
if that is the correct word—legislation. 

Senator Leuman. I think your language is a little bit confusing 
when you say that they should be superseded by uniform fair Fed- 
eral administration under the SEC. 

Mr. May. Well, thank you very much for giving me the opportu- 
nity to correct that. I meant fair, I suppose, Federally administered 

statute. Thank you very much. 
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Senator Bennerr. Mr. Chairman, I would say that, on the con- 
sary, that paragraph would indicate an implied criticism of State 
laws. i 

Mr. May. Yes, sir. : ; 

Senator Bennett. He uses “laxity” and “nonuniformity,” so this 
isa case Where I assume it, if omnia to its logical conclusion, would 
mean the elimination of all State securities commissions and the col- 
lection and the concentration under the control of the SEC of all secu- 
rities problems, i 

Mr. May. Not all, Senator. I am glad you interrupted, to make 
that very clear. I think the State security administrators and com- 
missions are doing a splendid job in many areas. I merely am making 
a proposal on this particular point. I am glad I had the opportunity 
oexplain. 

Senator Bennerr. Then you think that on this point of circulari- 
zation the power of the States should be eliminated and this control 
be left entirely with the SEC? 

Mr. May. I think the Federal statute should supersede the State 
where the State interferes on this point. I might think of some other 
points too where they might, but Id like to stick to this 

Senator Bennett. But you answer my question “yes.” You think 
the State power should be eliminated and that the power should reside 
inthe Federal Government. 

Mr. May. On this point. 

Senator Bennett. On this point. 

Mr. May. Yes,sir. AndI would like to confine my recommendation 
to this point. 

Senator Bennett. That is fine, but—— 

Mr. May. I am glad of the opportunity to correct any impression 
I may have given that State commissions should be eliminated, 

Of the problems spotlighted by the recent highly publicized proxy 
contests, the expense item calls for increasing attention, The enor- 
mous outlay devolving on the challenger of management, without any 
reassurance of reimbursement, by itself tends to concentrate active 
dissension from management to individuals according to inappro- 
priate criteria, such as possession of great financial wherewithal, or 
with compensating motives that are so widely decried, or things that 
come under that epithet. 

The following arrangement to ameliorate the proxy contest expense 
problem might be considered; to wit, that the antimanagement fac- 
tion be reimbursed for contest expenses if it sueceeds in winni 
some minimum proportion of the vote which is to be fixed at less 
than a 51 percent majority. Additionally, and not because of the 
expense impact, various ways of exploiting management’s entrenched 
position, as use of company employees, or the company statement, 
for electioneering, should Se barred and not merely supervised as 


ordered under the proxy amendments adopted by the SEC January 
17, 1956. 

Senator Bennerr. Do you mean then, Mr. May, that the company 
should be barred from issuing a company statement on the ground 
that if it were'a favorable statement it might be considered a part 
of electioneering ? 


60650—56—pt. 3-19 





1606 STOCK MARKET STUDY 


Mr. May. No, sir. I certainly did not mean to give that impre. 
sion. 

Senator Bennerr. I do not see how you can bar management froy, 
its obligation to issue company statements. 

Mr. May. I didn’t say that. 

Senator Benner. You say here: 

Additionally, and not because of the expense impact, various ways of ey. 
ploiting management's entrenched position, as use of company employees, o; 
the company statement, for electioneering, should be barred. 

Mr. May. For electioneering. 

Senator Bennerr. For electioneering ¢ 

Mr. May. Yes. May I take out the comma after the wor 
“statement.” 

Senator Bennerr. Would you tell us how management could jy. 
properly use its statement for electioneering / 

Mr. May. Oh, yes. I would like to offer you as informal evidence 
the Montgomery Ward statement, the last annual statement. Map- 
agement under the signature of Mr. Sewell Avery made many 
arguments which I would call relevant to this contest and did not 
properly belong in an annual statement, nor did it appear in previous 
statements of that company. And I am sure there are other jp- 
stances. 

Senator Bennerr. May I ask whether that particular statement 
was approved for public release by SEC ? 

Mr. May. I can’t answer that. 1 was going to say that under the 
amendments of January 17, 1956, the SEC—I think the word is 
“supervises”—because of previous abuses, no doubt—supervises an- 
nual statements to prevent this, or considers them part of proxy 
material. That is the rough wordage, supervises them. 

I would like to go a little further. In other words, the SEC has 
recognized the abuse in certain instances—I am sure a minority of 
instances—and has taken that step to meet that abuse. I think it 
should go further and definitely bar, specifically bar, the use of 
the annual statement for supporting its contentions where there is a 
contest. It should not merely be considered a part of the proxy 
material. 

I would suggest tightening up further the amendment which. the 
SEC has already promulgated and adopted. 

Senator Bennerr. It would seem to me that in the last analysis 
you have got to depend on the judgment or the responsibility of the 
SEC. Any stockholder who is opposed to management could pick 
out any affirmative statement about the position of the company or 
about its accomplishments during the past year and say that is being 
used as electioneering in the event of a contest. So I do not see how 
you can effectively bar the use of a statement in an electioneering con- 
test. The opposition will use it. They are just as free as manage- 
ment to point out certain things in the statement that may be the 
basis of their opposition. 

If your idea of barring any comment about operation or accom- 
plishment in the annual statement is to be made practical, you have 
got to bar any comment except the actual bare presentation of the 
auditor's report, in my opinion, because any favorable comment could 


be seized upon by the opposition to the management as being improper 
electioneering. 





STOCK MARKET STUDY 1607 


Mr. May. I can’t speak for the SEC, but it would look as if after 
long study and also in the light of your confidence in the SEC which 
you just expressed that they would agree with me that some of it is 
‘ised improperly as part of a contest. 

Senator Bennett. That is the ome law under which they super- 
vise, but your statement says it should be barred and the SEC should 
not supervise it. 

Mr. May. Senator, you say as part of your viewpoint that any an- 
nual statement could be so construed. Then why should the SEC 
cay that the annual statement should be considered part of the proxy 
material? They are the ones who have taken the first step. I merely 
want to tighten it up a little. 

Senator Bennerr. I think it should be part of the proxy material, 
and I think the present powers of the SEC are adequate, but you leave 
them no discretion. You say it must be barred. 

Mr. May. I say that under their interpretation, which certainly 
leaves them discretion, that electioneering which properly belongs 
elsewhere where they have full opportunity to answer the statements 
of antimanagement interests, should be left there and not be in the 
annual statement. 

Senator Benner. Under the present law, the SEC has the respon- 
sibility of determining whether a statement is, in fact, improper, and, 
as you say, in a minority of cases, they have stepped in and forced 
the management to take that material out of its annual statement. 
My point is that there is an element here of judgment, and the SEC 
has the responsibility for that judgment. I do not think you can 
make it as rigid and final as is suggested by the word “bar.” 

Mr. May. I said I would like to take out the comma after the word 
“statement.” What I want barred is electioneering. 

Senator Bennerr. Who is to judge what is electioneering ? 

Mr. May. The SEC. But very often, in various areas, they claim 
they are caught in the middle. They think things should be done, but 
they have no power to do it. I want to give them the power. I have 
full confidence in the SEC. I am willing to give them discretion. 

Mr. FenpMan. Maybe I can explain some of this. Originally the 
SEC proposed that the annual report be filed with the Commission 
and that the entire annual report should be subject to scrutiny by 
the SEC and should be treated in exactly the same way as proxy- 
soliciting material. 

They received comments from a great many people, and, as a result 
of those comments, they took out that portion of the proposed rule 
which dealt with treating the entire annual report as proxy-soliciting 
material but instead provided that “any portion of the annual report 
which comments upon or refers to any solicitation” shall be treated as 
proxy-soliciting material. And that is its present form. 

As I understand it, you want them to adopt 

Mr. May. Would you repeat what you said ¢ 

Mr. Fetpman. You can read the rule. 

Mr. May. No; the original rule. 

Mr. FetpmMan. Not a rule. They made a proposal. 

Mr. May. Iknow. The original proposal. 

Mr. Ferpman. Which was subject to comments. You propose, I | 
gather, that the proposal that the SEC originally advanced should be 
the rule rather than the exact language as adopted ? 
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Mr. May. Would you repeat, just as you stated, the proposed rile 
which was not adopted ? 


Mr. Fetpman. The proposed rule stated that the annual report 
should be treated as | 


oart of the proxy-soliciting material. 
Mr. May. If what? Every annual report ? 

Mr. Frtpman. Of course, it would be important only whenever 
there was a proxy contest. 

Mr. May. Exactly. 

Mr. Frvpman. As the Senator from Utah has pointed out, the SEC 
believes the present rule is sufficient to give them some control over the 
proxy-soliciting material and so adopted it in this fashion. Isn’t that 
your point, Senator ? 

Senator Bennerr. Yes; I am disturbed fundamentally with the ug 
of the word “barred.” 

Mr. Ferpman. That’s right. There was never any suggestion— 

Senator Bennerr. That is rigid and final. That leaves no discre. 
tion to the SEC. 

Mr. May. Then I would like to bear in mind what you say. | 
would like to at least go back to the paraphrased suggestion of the 
SEC with which I was not au courant. At least I would like to go 
back to that. Because, in other words, on the assumption that when 
there is a contest on, an annual statement should be closely scrutinized 
to see whether there is electioneering. 

Benstor Bennett. Don’t you think they have the power to do that 
now / 

Mr. May. Well, as Mr. Feldman said, after discussion it was taken 
out, so it must have been considered important, and apparently they 
don’t have—— 

Senator Bennerr. We will have the SEC here tomorrow. Mr. 
Feldman, will you make a record of that and let’s make sure that 
question is asked. 

Senator Lenaran. What I do not understand is this: If you barred 
the use of the reports, how would the stockholders know what the com- 
pany has been doing when there is a proxy fight? I am frank to say 
that I receive proxies for various securities which I hold, and usually 
I learn more about the company from the reports that pore omy the 
request for proxies by the management or by anybody else than I do 
in any other way. I study them. I try to study them so far as I 
have an opportunity to do. 

If you are going to bar those, it seems to me that the stockholders 
are going to be deprived of information which they are entitled to, 
unless you think that in the statements there are misleading and untrue 
statements, in which case I believe the SEC has the right to have them 
stricken out so far as they involve any proxy fights. 

I may be wrong on that, but I would like to get your comment on It. 

Mr. May. Maybe my purpose is clumsily stated, but it seems to me 
that my key words there are “the company statement for electioneering 
should be barred.” 

Senator Bennett. Well, there is a—— 

Mr. May. Do you mean, Senator Lehman, that under my proposal 
that if they did have electioneering the stockholders would be deprived 
of legitimate information—the SEC would rule that it was an unfair 
use of the company statement? Do you mean that the trouble would be 
that the stockholder would not get his information at all? If so, I 
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would like to change the language to state that perhaps the company 
<tatement should be amended to excerpt those dhijectionable portions. 

Senator Leuman. I think the term “objectionable,” of course, is 
very vague. But if there is anything untruthful, false, or misleading 
in the statement, then I think you have something that has merit or 
probably has merit. But I think it is perfectly legitimate for the 
United States Steel Corp., for instance, or the Standard Oil Company 
of New Jersey or Montgomery Ward or Sears Roebuck in seeking 
proxies for the management to enclose a statement of what the com- 
pany has done for the past year. And I think under your language 
they are prevented from doing it. 

Mr. May. I am sorry. Maybe I have completely misled you. I 
am talking about the annual report. I am talking about the company’s 
annual report. 

Sonata Lreuman. I am talking about that annual report too. 

Mr. May. They have many other opportunities to do what you say 
without using the annual report, either subtly or straight out, to 
promulgate management’s point of view. 

Senator Leman. When you say the company’s “statement,” I in- 
terpret that to mean the annual report, which gives a full record, a 
full report of the operations of the company for the past year and also 
vives some statement of the prospects of the company. 
~ Mr. May. Yes, sir. 

Senator Leawan. 1 would think that that is meritorious, because 
here we have been trying to get to the stockholders as much information 
as We possibly can, and certainly most of the information, the best in- 
formation over the name of the management who are to be held respon- 
sible, is contained in the annual report. 

Mr. May. Yes, sir, but I don’t think it is too academic or theoretical 
to draw a line between factual company reports of what they have 
done in the past, on the one hand, and on the other hand including and 
using the machinery of the annual report to attack an antimanagement 
group of contentions. 

Senator Leuaran. I would think that is a different proposition. 
But in how many cases does that occur in the annual report ? 

Mr. May. In few. But it has occurred in some prominent cases. 
As long as I mentioned it, I would say it occurred in Montgomery 
Ward 

Senator Lenman. I think in those cases the SEC is probably jus- 
tified and I believe has the power to say that that is not proper ma- 
terial to go out as proxy material. 

Mr. May. Mr. Feldman came to my rescue by saying it had been in 
more strongly and had been taken out, had been watered down. I 
would like to unwater it. 

Mr. Ferpman. Senator Lehman, I suppose we should include in the 
record the proposed rule and the rule as adopted. 

Senator Lenman. I think we will put that into the record, the orig- 
inal rule, which has since then been amended. (See p. 1671.) 

I think it is terribly important. We have been trying—at least as 
far as I am concerned I have been trying—to do everything I could to 
encourage the widest disclosure of the operations of a company, the 
widest disclosure to all of its stockholders. If you are going to say 
they cannot send out the annual report which makes a dindlowtre of the 
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operations of the company, I think you are depriving the stockholder 
of information which they are entitled to, 

Instead of helping the position of the independent stockholders, | 
think you are narrowing it. 

Mr. May. Senator Lehman, I certainly do not want to withhold any 
factual information. Of course not. But with the aid of counse| 
who know how to draw up, who are expert in drawing up legislation, | 
merely, in simple language, want to “buy” something that will clearly 
give the SEC power and also express the intent to bar from the annual 
report argument by management against the antimanagement, faction 
specifically relating to the contest which is concurrent. 

Senator Lenman. I would be very glad indeed to have any con- 
crete suggestions you make regarding that. 

Mr. May. That’s all. In other words, to tighten up somewhat 
what the SEC has the power to do now. 

Senator Leuman. Mr. Feldman handed me this memorandum which 
I want to ask you about. Can you supply us with a copy of the Mont- 
gomery Ward annual statement to which you refer which you claim 
was unfair in that, among other things, it made specific reference to 
the proxy contest ? 

Mr. May. Yes, sir. Certainly. 

Senator Lenman. I would bé glad to have it. 

Mr. May. The attitude of fiduciaries, particularly the investment 
companies, in the case of contests, should be explored—with disap- 
proval of abstention from voting, which practice is tantamount to dis- 
franchising the stockholders. 

I do not go as far as Mr. Gilbert, in other words, in telling them how 
to vote or what side to vote on. I merely want them to vote, which in 
many cases where there is a contest they do not. 

That may not be a practically enforcible suggestion, but I would 
like to throw it out anyway. In other words, investment companies at 
least should vote. 

Senator Lsuman. Of course, I think it is pretty hard to force a 
man to vete. ~ 

Mr. May. I do too. 

Senator Len»aan. It is difficult to force a corporation to vote, in 
just exactly the same manner that it is very difficult to make the citizens 
of the United States vote or tell them to vote. I think they should vote, 
but I don’t know of any way of doing it. 

Mr. May. I would suggest it might be explored, particularly 
possible inclusion as an amendment to the Investment Company Act 
of 1940. 

Senator Leuman. May I ask you before you leave this one sub- 
ject 

Mr. May. Yes,sir. ° 

Senator Lenman. Today I believe that stock-exchange rules require 
any stockholder of record to send to the actual holder of stock all the 
material that the broker receives in connection with a proxy contest 
or otherwise. 

Mr. May. Yes, sir. 

Senator Lenman. But that, as I understand it, is a stock-exchange 
rule and effects only stock-exchange firms, and is not followed in gen- 
eral. There is no compulsion for other firms who are not under the 
regulation of the New York Stock Exchange to do that. What would 
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vou think of making that a mandatory provision, that all the material 
ihat is received by a stockholder of record for stock that is not owned 
py that stockholder of record but by some other beneficiary be sent, all 
the material, to the actual owner of the stock 

Mr. May. Do you mean in the case of an investment company that 
the investment company should send them out ? 

Senator Leuman. No, no, I do not, because the investment com- 
pany is both the stockholder of record and the actual owner. I am 
talking about the XYZ brokerage firm which holds stock that may 
belong to me or to you but is in the name of the brokerage firm. 

If the brokerage firm is a member of the stock exchange, it is com- 
pelled by the rules of the stock exchange to forward all the material 
to me or to you if we happen to be the actual owners of the stock. 
That is not true, I am told, with regard to firms other than those 
belonging to the stock exchange. 

Under those circumstances, of course, only a part of the stockholders, 
the actual stockholders, the actual owners of the stock get the proxy 
material at all. 

Mr. May. I assume that under the Fulbright—so-called Fulbright 
bill—that is not 

Mr. FetpMan. That is not involved. 

Mr. May. I would certainly believe it would be constructive to do— 
and logical—but, of course, that is another question than the question 
of fiduciaries. 

Senator Lenman. There is one other thing I want to ask you about, 
to get your opinion. You have not referred to it. I meant to get the 
opinion of Mr, Gilbert too, as a matter of fact, before he left the stand. 

I do not know whether you were here or closely followed the hear- 
ings we had in regard to the Montgomery Ward contest. 

Mr. May. No, sir. 

Senator Lenman. It developed in that hearing that the group that 
was trying to get control of Montgomery Ward controlled a number 
of companies. I am talking about the Wolfson group. They con- 
trolled a number of other companies. They not only themselves as 
individuals bought stock in Montgomery Ward but they got some 
of the companies which they controlled to buy stock, the proxies for 
which were turned over to them. 

I think the case IT have in mind particularly was a purchase of 
40,000 shares of Montgomery Ward stock by Devoe & Raynolds. 

Mr. May. Iam very Seoaiin with that, sir. 

Senator Lenman. That seems to me to be a very dangerous expedi- 
ent, potentially dangerous expedient. If a group of companies are 
permitted to do that, it seems to me they can add to their holdings 
in company after company through using the resources of all of these 
individual companies, which have many independent stockholders, in 
order to increase the empire. 

Mr. May. Yes, sir. 

Senator Lenman. I think that ought to be stopped. I haven’t the 
answer to how it could be stopped. I wonder whether you have and 
what you think about it, 

Mr. May. May I-ask you whether there is a fifth amendment per- 
taining to financial law or financial testimony ? 

Senator Lenman. I didn’t hear that. 
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Mr. May. I say I would like to ask you whether there is a fift, 
arREnReS. Can I plead the fifth amendment on this, if you don’ 
mind ? 

Senator Lenman. I think that is one of the very important things 
that developed in our earlier hearings. = 

Mr. May. I would rather not make a statement on the record about 
that, if I may be excused. 

Senator Leaman. We would like to have your judgment. We 
would like to have the judgment of Mr. Gilbert, too, on that 

Mr. May. I am sure Mr. Gilbert will be very voluble and frank 
about it. May I be excused from answering that? 

Senator Lenman. All right. Will you continue? 

Mr. May. Doubt may be raised about the constitutional possibility 
of enacting legislation necessary for the Federal Government’s contro] 
over some of the areas covered in the foregoing. We believe this 
offers no insuperable difficulty. Surely the power of the Congress 
to legislate is sufficient a basis for Federal regulation of the dist dence 
of proxy contests and other proxy matters, which have a public in- 
terest. After all, if the Congress regulates the issue of securities by 
corporations, almost all of which have State charters, by virtue of its 
power to regulate interstate commerce, the power is necessarily present 
to go further in this area. 

he administration of such statutes, possibly in addition to amend- 
ing the Securities Exchange Act of 1934, by the agency having the 
greatest jurisdiction and expertness in the field in which the corpora- 
tions operate, would not add materially to its present burdens. 

Such Federal legislation and regulation, in addition to curing the 
above-indicated abuses relating to listed companies, would accom- 
plish the amelioration of the many more deficiencies on the part of 
unlisted companies, as cited in detail in the SEC’s report submitted 
to your committee May 17, 1956, setting forth the results of a factual 
study with respect to the corporations which would be subject to 
S. 2054. 

I would like to offer a summary of my recommendations which over 
the weekend I didn’t have time to include in the mimeographed report. 
(a) Regarding stockholders’ proposals in the proxy statements. 

1. To equalize privileges by giving equal space and equal oppor- 
tunity for rebuttal to the stockholder and the management. 

2. The requirement for winning proportions of approving votes as a 
pe for reintroduction of a defeated proposal should be 
relaxed. 

3. On important matters where State laws interfere with good 
practice, as in cases of proposals being ruled out on grounds of being 
a management matter, a Federal statute should be superseding. 

(6) Regarding proxy contests. Expense. That the challenger be 
reimbursed for his contest om even if he gets the support of less 
than a 51-percent majority of the vote. 

(c) Regarding voting by fiduciaries and particularly investment 
companies. If possible, some way should be devised to force them to 
vote, even in the case of contests and disagreements. By withholding 
their vote, the shareholders are being disfranchised. 

Senator Leuman. Let me ask you this one question. 

Mr. May. Yes, sir. 
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Senator Leaman. I was under the impression that all companies 
were compelled to hold annual meetings and were compelled to send 
out proxies to their stockholders. It has been testified here today, and 
| also have been advised of it, presently that is not the case, that many 
companies do not hold annual meetings. They hold meetings, but they 
do not hold meeting at which proxies are necessarily solicited from 
the total number of shareholders. 

Mr. May. Yes, sir. 

Senator Lenman. Is it not a fact that most of the States, if not all, 
require a company to hold at least an annual meeting and to give due 
notice to all of its stockholders? 

Mr. May. I would not know the number of States. I was just going 
to say that it is my impression that some States do and some States 
do not. I would not be able to total the number of States. 

Senator Leuman. Allright. Thank you very much. 

Mr. May. It is one of those things, if I may say so, where there 
should be some uniformity effected. 

Senator Lenman. We will look into that. 

Thank you very much, Mr. May. 

Mr. Gilbert, I do not know that I expressed my appreciation to you 
for coming down. 

Mr. Gitsert. Thank you. It has been a pleasure. 

Senator Leman. Mrs. Soss. Will you identify yourself, please? 


STATEMENT OF MRS. WILMA SOSS, PRESIDENT AND CHAIRMAN 
OF THE BOARD, FEDERATION OF WOMEN SHAREHOLDERS IN 
AMERICAN BUSINESS, INC. 


Mrs. Soss. Yes, indeed, Mr. Senator. 

The Federation of Women Shareholders in American Business is 
the national organization of women’s economic suffrage in this 
country. Sta some 8 years ago, it was a logical development in a 
country where, as one financial editor put it, the women and not the 
meek inherit the earth. Mrs. Helen Rogers Reid, until recently pub- 
lisher of the New York Herald Tribune, called us “the granddaughters 
of the women’s political suffrage movement.” 

As American as apple pie, among our early members was a Republi- 
can Congresswoman, and our pioneer vice president was the late, 
lamented, and beloved Ruth Bryan Rohde, so I need hardly tell you we 
are bipartisan. 

Senator Lenman. Mrs. Soss, may I interrupt? 

Mrs. Soss. Yes, sir. 

Senator Leaman. Are you going to read the whole statement? 

Mrs. Soss. No; I am going to add things to it. Shall I just leave it 
to go into the record and start with what I would like to say? 

Senator Leaman. We are limited in time. 

Mrs. Soss. Iknow. TI have some important things. 

Senator Lenman,. The Senate is going in in a very few minutes. I 
think you were notified you would have 15 minutes. 

Mrs. Set. Would it be more convenient for you if I came back to- 
morrow ? 

Senator Lenman. We have a full day tomorrow. 

Mrs. Soss. What I have to say is quite important. 
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Senator Lenman. Iam sure it is. We would be very glad indeed j, 
have it. 

Mrs. Soss. Do you wish me to skip the part I have written and talk 
a little to you off the record ? 

Senator Lenman. We will put the whole statement in. 

Mrs. Soss. Yes; but I would like to point out I especially am happy 
to be here since 60 percent of the stockholders have incomes of $7,500 
year or under that and 52 percent of the stockholders are women, as you 
will see July 23 when the New York Stock Exchange study is released, 

Just as industry and banks look ahead 10 to 20 years, so it is the 
concern of stockholder leaders—and I am sure of this great commit. 
tee—to recognize the tremendous growth we are going to have jp 
stockholders. I needn’t tell you about the inflation, the stock splits, 
and the growing population. You know it so well, and it is in the 
record. 

Unless there is a war or major depression, I would venture to say 
that within a decade 20 million stockholders is a conservative estimate, 

When you realize the rapid growth since 1937 when there was less 
than 1 percent of the total number of stockholders in the corpora- 
tions which accounted for the economic concentration of power, and 
that 10 years later 50 percent of all the dividends were received by 
stockholders earning $5,000 a year and under, you begin to get a pic- 
ture of the responsibility we face at this hearing to provide for 
growth in the public participation of share owners. 

We have only begun, Senator, to modernize our proxy mechanism, 
which still creaks from feudalism and, as we public stockholders see, 
is shadowed, with apologies to you, with “robber baronism.” 

Our tax laws point to the growth of the small stockholder as a 
supply of much of the needed capital. We cannot be snobbish about 
our odd lotters. 

If this committee is of a mind with me to preserve the private en- 
terprise system, it must provide—and now is not too soon; now is 
already late—a modern proxy mechanism suited to the times. Condi- 
tions that were overlooked when we had small annual meetings, when 
there were just a handful present, have become askance when there 
are thousands of stockholders attending such meetings as General 
Electric, Standard Oil of New Jersey, and Ford. We also have a 
growing army of employee stockholders. 

We must not attempt to absorb these new corporate citizens under 
a proxy mechanism that has been called “antediluvian” in these hear- 
ings. It’s in your record. These new stockholders must not be dis- 
illusioned, as members of the Federation of Women Shareholders 
have been, by outmoded, unilateral, cynical, arrogant, shameless pro- 
cedures under a veneer of corporate democracy. They may not be as 
patient as we have been. 


With these things in mind, I respectfully make some recommenda- 
tions. 

Therefore, in the name of the Federation of Women Shareholders 
and those stockholders, both men and women, who send me their 
proxies—and I have mentioned who they are in the early part of 
my statement; it’s in the record—and in the name of all those who 
have sacrificed and struggled to win and preserve freedoms within 
our Republic, we ask that immediately and forthwith this committee 
take such steps as may be practical, Senator, to give the American 
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people a free, uninstructed secret ballot for corporate citizens to accom- 
pany our free and secret political ballot for political citizens, because 
stockholders are corporate citizens. 

~ Whereas the Australian ballot has been adopted for political voters, 
we are 100 years behind our guaranties of freedom from fear and re- 
prisal and from invasion of privacy for corporate voters. We are still 
subjected to the open ballot which is also included on the form of 
roxy. 

| | won’t go into detail here. I have done it in my report. I will 
say to you, because I know that it will be of interest to you, we began to 
ask for the secret ballot at American Telephone & Telegraph Co. One 
out of every five stockholders is an employee stockholder. One out of 
every ten families in the United States owns that company. 

And what was in a brief that was extraordinary? The company 
said, and that company with 1 million stockholders, before the SEC: 

It is certainly gross error that “all corporate as well as political citizens” are 
entitled to the privacy of a “secret ballot”— 
as we had submitted. 

Incidentally, the Alliance of Independent Telephone Unions, 13 
unions, filed in support of the desire for a secret ballot at American 
Telephone & Telegraph Co. In May of that year there appeared in 
the Council Compass, which is published, as undoubtedly you know, 
by the Council of Western Electric Technical Employees, a report of 
the annual meeting at A. T. & T., and I would just like to quote this 
council. Miss Irene O’Crowley spoke on the floor of the meeting, and 
in reporting it they quoted her, and they said: 

The open ballot (signed) put a tremendous weapon in the company’s hands. 
(She got a lot of support on this point. She didn’t cite pressure on employee’s 
stock here, but she should have. ) 

I submit with all the State laws we do have a Constitution that says 
that we are entitled to liberty and the pursuit of happiness. How can 
anybody be happy, Senator? If you are an employee you fear loss of 
a job, you fear loss of promotion, you fear loss of a loan, you fear loss 
of a mortgage. You cannot be happy. And there are pressures on 
that. 

I have cited a number of cases in my statement. After bringing the 
request for study of a secret ballot at American Telephone & Telegraph 
Co., we were informed by the SEC that we did not give a sufficient 
guidance to the directors to know how to do this. 

Senator Lenman. Well, now, Mrs. Soss, may I ask this 

Mrs. Soss. Yes, certainly. With pleasure. 

Senator Leman. The*suggestion certainly merits very careful 
consideration, but it is not quite clear to me how a plan of secret bal- 
lots such as you have in mind would operate. Will you let us have 
within the next little while—because we haven’t much time—a sepa- 
rate statement from you describing how a ballot, secret ballot, would 
operate ? 

(The following was received for the record :) 


FEDERATION OF WOMEN SHAREHOLDERS IN AMERICAN BUSINESS, INC. 
PROPOSAL RE SECRET BALLOT (SEE ALTERNATE PROPOSAL) 


The secret ballot is impregnated with the number of shares owned by the share 
owner, possibly the company will choose to use a process similar to the banks so 
the numbers cannot be raised. All matters properly contained on the ballot for 
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vote by the stockholders appears thereon without recommendation how to yo, 
It is a free as well as secret ballot. : 

Instructions are contained on the envelope in which the ballot is to be seal 
not to sign the ballot, to seal it. This envelope is addressed to the inspecto,, 
of election. 

It is contained inside of a proxy envelope on which is the form of proxy. Th, 
form of proxy no longer contains squares on which to vote nor the proposals 
It is no longer an open ballot. It contains a place for the stockholders signatur 
for purposes of identification (registration) and address. It also containg , 
place for the stockholder to write in the name of a proxy if the stockholder wighe, 
to be represented by proxy for such other matters which may come before the 
meeting. 

The so-called proxy envelope is sealed after the sealed ballot envelope has bee, 
placed in it and mailed to the inspectors of election or some other independent 
agency, specified for this purpose. The proxy envelope containing the secre 
ballot may not be opened until after the polls are closed. 

Until the polls are closed the proxy envelope containing the secret ballot may 
be recalled should the stockholder so desire. Balloting by those who attend the 
stockholders meeting shall be in secret, depositing the ballot directly into the 
ballot box. It is to be hoped that the big companies will have voting machines, 

Challenged votes in a proxy fight made in due time will be put aside unopened 
in the proxy envelopes and may be opened only with the consent of the share 
owner. It has been suggested that they might also be opened by court order, 
This would appear to violate guaranties of privacy. 

Unchallenged proxy envelopes will be opened and the sealed ballots dropped 
into a ballot box, mixed, and then opened to be counted as to the number of share 
owners voting, and the number of shares voted for and against each proposal 
and for directors. 

It will be a needed reform not to count the votes before the annual meeting 
and then rush to add the floor vote sometimes a somewhat hurried and sketchy 
business (e. g., 1956 meeting of New York Central Railroad in Albany) it would 
appear. Your attention is called to the repulsive custom of announcing the mail 
vote—including the heavy unmarked proxy vote—by many managements at- 
the opening of the stockholders meeting apparently to prejudice and discourage 
the floor vote. ‘“What’s the use?” most stockholders say “What does my vote 
mean?” with an understanding smile that “it’s all against us—the system” which 
is not good for the private enterprise system. HE. g., Columbia Broadcasting Co. 
annual meeting this spring—chairman Paley over stockholder protest from the 
floor persisted in announcing the mail in proxy votes before those present had 
an opportunity to ballot, refusing to withhold this announcement despite my 
objections to this undemocratic procedure and polite request to announce the 
mail-in vote after the voting was done by those attending the meeting in person.) 

Under secret ballot voting the vote is announced within a reasonable time 
after the meeting and can be printed in the postmeeting report which many 
companies now send their stockholders containing the vote. This in itself is a 
good reform. 

Mergers, consolidations, liquidations, and appraisals were exempted under 
this study from secret balloting. It was applied only to elections of directors 
and other management and stockholder proposals on the proxy statement. Not 
so under the O’Crowley method. There are no exemptions. 

(See O’Crowley proposal and exhibits.) 


STATEMENT IN Favor OF THE Secret BALLoT ny IRENE RutTHeERFORD O’CROW LEY, 
ATTORNEY AND COUNSELOR AT LAW OF NEW YorRK AND NEW JERSEY; GENERAL 


COUNSEL OF THE FEDERATION OF WOMEN SHAREHOLDERS IN AMERICAN BUSINESS, 
INc. 


The secret ballot is not new to the American yoter. He votes secretly every 
time he goes to the polls at election time. 

It is difficult to understand why a shareholder cannot secretly vote his own 
property when he votes in corporations in which he owns stock. 

Why the subject of a secret ballot should be a matter of consternation to the 
management of corporations, to shareholders, themeslves, to public officials, to 
trust companies, to banks, etc., is hard to understand. 

At common law, from which all our theories of law stem here in the United 
States, for we are an offshoot of English tradition and common law, a member of 
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a company could and did vote, possibly because he could not read nor write, by 
selecting a colored ball to show his approval of a measure to be adopted, or by 
dropping in a black ball to show his opposition. 

After he began to read and to write, the member expressed his choice by writing 
on a paper and placing it in a receptacle provided for such purpose, but no one 
could see What he wrote until all votes were collected and opened and counted. 
Later, when he found it impossible to attend in person he was permitted to depu- 
rize someone to represent him. This deputy could only do precisely what the per- 
con who deputized him could do if he were present in person, so the deputy could 
ryote for him exactly as he could for himself, i. e., in writing with no signature— 
secretly. 

Where or how, over the years, the custom of signing the shareowners’ name to 
the ballot crept in, I have not yet discovered. There are laws based upon a 
presumption that a law exists requiring the stockholder to sign his ballot, but no 
law seems to say specifically that he must sign. 

For instance, laws specify as to mergers, as to liquidations, as to change of 
corporate structure, etc., based on the idea of the signed ballot. How to-con- 
form these to the secret ballot should be a matter of intense study by a committee 
made up of forward thinking members, not those already steeped in the ideas 
of the immediate past, but rather in the ideas of the past under the common law 
which developed the idea of blackball as a secret method of showing disapproval. 

With the investment of his hard-earned money in public corporations, an 
investor certainly thinks he has a right to vote on matters pertaining to the com- 
pany. It is inherent as a right of ownership but it is a dubious privilege if it is 
not secret. 

No matter how carelessly the system of signing ballots originated it has now 
become a Frankenstein, a monster, a shockingly dangerous thing, and a menace 
to our very democracy. The signed ballot confronts us with something that 
has become an accepted idea so that-even to open the question for discussion or 
study, startles men’s minds. They are obliged to face the fact that an old right 
has been relegated out of existence and now they are asked to put it back asa 
simple matter of American corporate democracy, of justice, of right under the 
Constitution, and as a monetary value missing in all stocks today. 

There are Many reasons to fear this thing, to hold its continuance in terror, 
so I shall cite the most outstanding perils: 

1. Under the Constitution, we are guaranteed freedom from fear. This has 
been abnegated in respect to the employee-shareholder who has actually said to 
me, “It would mean my job to vote against one of those directors or against the 
management, no matter how I feel about them. I have to put my name on the 
ballot or the proxy and we all know how they check to see how we vote.” There 
is no argument against this possibility and probability. 

2. Giant trust companies have enormous trust accounts deposited with them 
to handle honestly, conscientiously, thoughtfully, legally, for loved ones of those 
who created the trusts, all shareholders. Such trustees are bound to represent 
the best interests of their trust beneficiaries. That is mandatory under the law. 
But do they follow all this ideal conduct? How can they? The big corpora- 
tions have big pension funds, big bank deposits, big loans to negotiate, big busi- 
ness to do with the big banks and trust companies, so the latter have to vote 
for every director suggested by management, for every resolution requested by 
management, for every negative vote suggested by management against a stock- 
holder resolution no matter how great a value to the stockholders, who are the 
actual owners of the corporation, and the trust companies and banks must vote 
their trusteed shares for every stock-option grab or bad pension plan or waste- 
ful scheme suggested by management or else all connections could be severed 
between the corporation and the bank or trust company. 

3. The signed ballot results in fear with a capital F. It creates fear in man- 
agement also. No matter how much management might not want a certain 
director a8 suggested by a corporation or trust company or bank, it would have 
to accept him for fear of losing the votes controlled by the trust or bank or other 
corporation, 

Whose votes are these banks and trust companies using in this supreme juggle? 
The votes of widows, of orphans, of trusting individuals who think the com- 
panies are sacrosanct and would only serve the best interests of the real owners, 
the stockholders. I can show you one instance of how far a management went 

to befuddle the public. The custom is to place the word “for” before “against” 
when management is dictating how it wants the public to vote, but when the 
issue was vastly important to the corporation it read “against” and the “for.” 
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Laughable if it were not so tragic and so cynical an attitude toward the rey 
owners, the stockholders. 

I might cite an actual experience of my own. A client in setting up a try 
asked me to suggest a trust company to act as cotrustee with me, but stipulat; 
that all proxies were to be sent to me. I received a proxy already marked by 
the trust company without consulting me, exactly as suggested by management, 
i. e., for every director and resolution as favored by management, and againg 
every stockholder resolution as management had ordered. The resolution woy 
have benefited the steckholders but it was hopelessly defeated. 

4. There has been talk about the rights of a minority shareholder in the evey 
of a merger, or of a sale, or of a proposed change in the corporate structure, o 
of its liquidation. How could he prove he voted against any of these propo. 
tions if he could not have his signed ballot to show? In answer to that I asx 
how can he prove he voted against someone in a political election? He just has 
no right to do so after he has cast his ballot. All of his judgment should jp 
exercised before he votes and after that he must abide by the will of the major. 
ity, which is the democratic way, the American way. 

5. The right to challenge a shareholder’s vote for cause should never be takey 
away. Politically, he can be challenged for cause, and the same causes should 
be applicable to him in voting in corporations. Mechanics can be set up fo; 
the protection of the corporation, and the proper recourses to enforce them should 
be plainly set up. To argue that a husband (and this argument has really bee; 
seriously suggested) might fraudulently vote his wife’s shares is a foolish cop. 
tention in the light of today’s enlightened women who make up 52 percent of 
all persons holding stocks at this time in our history. Women are eagerly 
studying their own investments much more seriously than ever their husbands 
have who generally let some broker, some friend, or some investment counselor 
do their thinking and investing for them. 

6. The General Corporation Act of New Jersey, Revised Statutes of New Jersey, 
section 14:10—-13, states under elections for directors: 

“All elections for directors shall be by ballot, unless otherwise expressly 
provided in the charter or certificate of incorporation.” 

I call attention to the use of the word “ballot.” I shall quote from some of 
the authorities used by the legal profession to define the term ‘“‘ballot.” 

Corpus Juris, VI, 1174: “Ballot: As a noun, the term is defined as a form of 
expression for a candidate to be voted for; the instrument used in the act of 
voting ; alittle ball used in giving votes; a printed or written expression of a 
voter’s choice; @ secret method of voting at elections ; the act of voting; the result 
of voting.” (Italie mime.) 

Webster's Collegiate Dictionary, fifth edition, page 81: “Ballot, (1) originally 
a little ball used for secret voting; now, a printed or written slip is used in 
voting; (2) act or system of voting by means of ballots, by use of voting machines, 
ete.” 

Black's Law Dictionary, page 188: “A ballot is a ticket folded in such a manner 
that nothing written’thereon can be seen.” 

7. The mechanics and forms for a secret ballot might well be copied from the 
American Bar Association, with modifications adapted to multiple votes. For 
examples I am enclosing suggested forms for study. 

The X company sends all data to Y shareholder enclosed in a large envelope: 

Exhibit 1. An envelope with Y shareholder’s name and address in upper left- 
hand corner, addressed to X company and stamped. 

Exhibit 2. A complete notice of meeting and statement of all pertinent facts 
pertaining to the election of directors, resolutions, etc., just as usually is sent 
out to shareholders. 

Exhibit 3. An envelope to hold the ballot with instructions not to write upon 
it and to put unsigned ballot into it and seal it. 

Exhibit 4. The ballot with the number of shares registered in Y shareholder's 
name impregnated upon it, list of directors to be voted for and resolutions and 
other matters to be voted upon, with additional warning not to sign it. 

The company will be saved much money for it will not have to spend so much 
money as now in chasing up proxies. Either Y votes or he does not, just as he 
does in the political voting, just as he wishes to do, which, again, is his right as 
an American shareholder. 

Inasmuch as some of the biggest companies in our country have their home 
offices in New Jersey and, consequently their annual meetings in that State, 
I maintain that their directors hold office illegally because of the violation of sec- 
tion 14: 10-13 of the General Corporation Act. 
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Under the secret ballot there can be no proxies. Shareholders will vote their 
own choice and judgment, secretly, by mail or in person, and all must abide by 
the will of the majority. : 

In this way we shall have restored to us our inherent right to vote secretly 
which we bought when we purchased our stock. i \ 

Finally, we shall have fear removed, we shall regain our constitutional rights 
of shareholders, we shall be democratic and we shall be American. 


ExHIsit 1 


Y Shareholder 
100 Main St. 


State 
“X” COMPANY 


200 Broad St. 
New York 100, 
New York. 


ExHurstt 2 
X Company 


Do not sign the enclosed ballot which has the number of shares registered in 
your name impregnated upon it. After reading enclosed notice of meeting and 
statement, kindly mark your ballot, enclose it and seal in the envelope marked 
“ballot”, enclose this sealed ballot envelope in the stamped, addressed to the 
X company, with your name and address in the upper left-hand corner, envelope 
and mail promptly to the X company, unless you intend to be present at the 
meeting and vote your ballot personally, in which case keep it safely and vote 


it at the meeting in person. 
NOTICE OF ANNUAL MEETING OF STOCKHOLDERS MAY, 1956 
(Pertinent facts here, as usual) 
STATEMENT RELATIVE TO ELECTION OF DIRECTORS AND AUDITORS 
(Pertinent facts here) 
RESOLUTIONS ETC. 
(All necessary information) 
ANY OTHER BUSINESS TO BE VOTED UPON 


By order of the board of directors. 
, Secretary. 


Dated March 1956. 
(Keep this information for your files) 


EXHIBIT 3 
To Be OPENED ONLY BY INSPECTORS OF ELECTIONS 
Do Nor Write ANYTHING ON THIS ENVELOPE 
BALLOT ONLY 


Put your unsigned, secret ballot into this envelope, seal it and mail it in the 
envelope addressed to the “X” company and stamped, and which has your 
name and address in the upper left-hand corner, or bring it in person to vote 
at the meeting May 1956 
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Exursit 4 
BALLOT 
Number of shares registered in Y’s name: 505 (impregnated). 


Do not sign this secret ballot. Enclose in the envelope marked “ballot,” seal, ang 
place in envelope addressed to company. Be sure you send the envelope with 
your name in the upper left-hand corner, which is stamped and addressed ty 
the X Company. Do not write anything on the envelope marked “ballot” 


OrowLeY SEcRET BALLoT ExHIsit 
“X” Company 
00 Broadway 
New York, N. Y. 


To “Y” Shareholder 
30 Main St. 

City 

State. 


Mrs. Soss. I would with pleasure. But may I say that it is my in- 
tention to ask today—it is that we are asking today—that the commit- 
tee allot the funds and empower the SEC, which is the proper agency, 


to make a study, a study not from the negative point of view but a 
study from the positive point of view, and to report back to this com- 
mittee which is the proper place. It is hardly proper for a group of 
women even such as ours with the help of dedicated counsel. We have 
had a lot of counsel. Nobody has gotten fees for this. This is a serv- 
ice to the American people. 

Senator Lenman. It would be helpful to have your point of view. 

Mrs. Soss. I would like just to say you may be a little amused that 
Mr. Young advocated in proxy fights—before you—a secret ballot. It 
is quite amusing because when we asked him to put it into his own 
company this year—like the rest of his campaign promises “hot and 
sweet in the mouth and easily swallowed”—he protested and he sent 
counsel down. You will find some interesting correspondence in there. 
Of course, he did not want to do it. 

May I ask you one other thing, Senator, because this is important. 
We do not need legislation, but. we do need authorization for the un- 
instructed ballot. I would like to put into the record right here—and 
I think maybe the Senator would like to see them—some thi 

We now have an instructed ballot. to vote for or against a resolu- 
tion. What would you think if you went to the polls and the party in 
power said, “Vote for this. e Government says to vote for this 
amendment.” 

We submit it’s proper if they have to state both sides in the proxy 
statement, but not on the ballot. 

As a matter of fact, I have a General Motors ballot here which is 
really rather amusing if it wasn’t so sad. Because for a very simple 
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little resolution for televising the annual meeting: “The board of di- 
rectors favors a vote ‘against.’” And they even put the box “Against” 
before the vote “For.” In spite of which, and with the enormous hold- 
ings of Du Pont, which is 20 percent, and Mr. Sloan some 3 million 
shares, we got 4 percent of the stockholders voting in 214 million shares. 

But I would Fike to put this, with your leave, into the record. 

I would like to put United States Steel. They areimproving. They 
do it in smaller letters now. 

I would like to put-the Sinclair Oil one in. 

And then I would like to put the two good examples in. I see that 
Sylvania Electric Products and Union Oil Co.—we did not solicit for 
these—refrain from stating the management position. I think that 
you will agree that we are grown up now. Such a recommendation is 
highly improper. 

Senator Lenman. Without objection, they will all be inserted. 

(The material referred to follows :) 


s UNITED STATES STEEL CORPORATION PROXY 
f For Annual Meeting on May 7, 1956 at Stevens Institute of 
PLEASE Technology, Hoboken, N. J. 10:30 A.M. (daylight saving time! 

The undersigned hereby appoints Arthur M. Anderson, James B. Block, Clifford F. Hood, 

Alexander C. Nagle and Irving S. Olds, and each or any of them, proxy for undersigned, with power 

of substitution, to vote with the same force and effect as the undersigned at the annual meeting of 

stockholders of United States Steel Corporation at Hoboken, New Jersey, on Moy 7, 1956, and any 
edjournments thereof, for the election of, directors, upon the matters set forth on the reverse side 

hereof and upon such other matters as may properly come before the meeting, all in accordance with 


ond as more fully described in notice and accompanying proxy statement fcr said meeting, receipt 
of which is acknowledged. 


This proxy is solicited by the Management of the Corporation. It will be voted for the 
election of directors and will be voted on the proposals set forth on the opposite side hereof 
os directed by the stockholder, but os to any proposal for which no direction is indicated, 
the proxy will be voted “FOR” proposal 1 and “AGAINST” proposal 2. 


(CONTINUED, , 
, AND TO BE SIGNED, ON THE OTHER SIDE! 


1, Election of Price Waterhouse & Co., os ‘roxy 
independent auditors Directors recommend a vote “FOR” 

2. Resolution of stockholders, relating to 
election of Directors 2. nee Directors recommend a vote AGAINST" (ror) 


TILKA SOSS 
205 ©.76TH ST., 
WEW YORK 21,N.Y. 


Important 
Please sign and return in enclosed 
envelope. 
UNITED STATES STEEL 


60650—56— pt. 3-20 
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PROXY 


For Annual Meeting of Stockholders of Sinclair Oil Corporation — May 16, 1956, at 11:00 A, M. 
(Daylight Saving Time ) 
Burmore Horet (Grand Ballroom ), 
East 43rd Street and Madison Avenue, 
New York, N. Y. 
PLEASE DATE, MARK AND SIGN YOUR PROXY ON THE OTHER SIDE AND RETURN PROMPTLY IN THE ACCOMPANYING ENVELOPE 


10 


URS.ILMA SOSS 


205 EAST YaTR ST. 90547 
NEW YORK 21.5.1. 


SINCLAIR OIL CORPORATION 
(This Proxy is solicited on behalf of the Management. ) 


The undersigned hereby appoints M. L. Goswey, Geonce MacDowatp and P. C. Spencer, or any of them, with power of substitution 
to each, to be the attorneys and proxies of the undersigned at the Annual Meeting of Stockholders of Sevciam On. Corporation in New York, 
N. Y., on May 16, 1956, at 11:00 o'clock A. M. (Daylight Saving Time), and any adjournments thereof, and to vote all shares of stock which 
the undersigned would be entitled to vote if personally present, hereby granting to said attorneys and to each of them full power and authority 
to act for and in the name of the undersigned at said meeting and adjournments upon: 


(1) the determination of the number of directors for the ensuing year; 
(2) the election of four directors for a term of three years; 


(3) the resolution (set forth on page 2 of the Proxy Statement) relating to the amended Employees Retirement Allowance Plan and 
empowering the Board henceforth to adopt appropriate changes in the Plan or new and substitute plans without further action by the 
stockholders; (The management favors a vote FOR this resolution ) FOR 0 AG. o 

(4) The resolution proposed by a stockholder as set forth on page 7 of the Proxy Statemens; 
(The management favors a vote AGAINST this sunsialion) FOR () AGAINST [) 

(5) such other matters as may properly come before the meeting. 

Receipt of Notice of the Meeting and Proxy Statement is hereby acknowledged. 


Dated — ‘ sneaaf OBR. at ef 
If not otherwise prEN this Proxy will be voted “FOR” (Signature of Stockholder) 
proposal 


aumbered (3) and “AGAINST” proposal numbered (4). oe OES Siok ae trae. 


This is your proxy. Please fill in, date and sign it and return it in the enclosed envelope. 


SYLVANIA EL rBic PRODUCTS INC. PROXY 


The undersigned appoints ‘ proxies, with 
power of substitution to each, for and in the name of the undersigned to vote and act at the meeting of 
the stockholders of the Company, to be held at Boston, Massachusetts, on April 26. 1956, and any 
adjournments thereof, upon and with respect to all shares of common stock of the Company held by the 
undersigned or upon or with respect to which the undersigned will be entitled to vote or act, in accord- 
ance with the notice of meeting and proxy statement, with all the powers the undersigned would possess 
f personally present, hereby revoking all previous proxies. All powers may be exercised by 2 
majority of said proxies or substitutes voting or acting, or if only one votes or acts then by that one. 


The shares represented hereby will be voted in accordance with the following instructions. The 
said proxies and substitutes will vote in their discretion on any other matters coming before the meeting. 
This proxy is solicited on behalf of management. 


(PLEASE TURN OVER) 





STOCK MARKET STUDY 


SYLVANIA ELECTRIC PRODUCTS INC. PROXY 


(CONTINUED FROM OTHER SIDE) 

The said proxies and substitutes are hereby instructed to vote for the election of directors and 
officers and as follows fin the affirmative if no instruction is indicated) all as referred to in the notice § 
and proxy statement: 

Selecting the auditor as recommended FOR OO AGAINST [) 
Amending the Executive Stock Option Plan FOR OO AGAINST [ 
Reducing the authorized Preferred Stock FOR GAINST [) 


MISS DOROTHY DIGNAM 

% THE CHASE MAWHATTAN BANK 
BOX 1508 

CHURCH ST.STATLION 

NEW YORK 8,N.Y. 


UNION OIL COMPANY OF CALIFORNIA Mawr 


PROXY FOR ANNUAL MEETING OF SHAREHOLDERS APRIL 10, 1956 


Lor a 
aust Hare, a shareholder of UNION OIL COMPANY OF CALIFORNIA, does hereby appoint and constitute 
W-+-Stewner, bo ~joun—Baere Janeracaod—Leen—M: -BATTson Otany two of-them 


» We , who shall be 

resent and act at the meeting herein designated, the proxies and attorneys-in-fact of the i to and 
ime all shares of common stock owned or held by the undersigned in said Company at the jaan Meleeal phy ee shareholders 
to be held in the Auditorium of the Edison Building, 601 West Fifth Street, Los California at 10 o'clock A.M. on 
Tuesday, April 10, 1956, or any adjournment thereof, on all matters mentioned in the Notice of Meeting and Proxy Statement, 
dated March 6, 1956, a copy of which has been received by the u undersigned, as follows : 


(1) FOR 0 AGAINST [(] adoption and approval of the proposed amendment to the Company’s By-Laws increas- 


ing the aumber of authorized Directors from sixteen to eighteen. 
(2) For the election of Directors. 


(3) In their discretion on any other matter or matters which may come before the Meeting, or any adjournment thereof, 
not known or determined at the date of the Notice and Proxy Statement. 


(THIS PROXY WILL BE VOTED ON THE BY-LAW AMENDMENT AS DIRECTED ABOVE, BUT IF NO DIRECTION 
IS INDICATED (IT WILL BE VOTED IN FAVOR THEREOF.) 


(OVER FOR SIGNATURE) 


UNION OlL COMPANY OF CALIFORNIA 


PROXY FOR ANNUAL MEETING OF SHAREHOLDERS APRIL 10, 1956 NO 
(Continved from ether side) a 


44607 


THIS PROXY SHOULD BE DATED, SIGNED BY THE SHAREHOLDER AS NAME APPEARS BELOW, AND RETURNED 
PROMPTLY IN ENCLOSED ENVELOPE. PERSONS SIGNING IN FIDUCIARY CAPACITY SHOULD SO INDICATE, 


25 EAST 36TH ‘STREET 
NEW YORK 28 N.Y, 
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GENERAL MOTORS CORPORATION CN 
PROXY THIS PROXY 4S SOLICITED BY ORDER OF THE BOARD OF DIRECTORS M 
ANNUAL MEETING OF STOCKHOLDERS, FRIDAY, MAY 25, 1956 


KNOW ALL MEN BY TH RES! : That the undersigned, a stockholder of Gexezat Motors Corporation, appoints Aare1 


Brapiey, Hartow H. Cur REDER! ~ Hewry M. Hocan, or any of them, proxies of the undersigned, with full power 
of substitution, to vote and wise it all common stock of Genera Motors Corporation registered in the 
-xame of the undersigned, as fully as unders: Id act ii lly present, at the annual meeting of stockholders to be 
held on the 25th day of May, 1956, at 2:00 o'c! Ea Daylig! wing :00 o'clock P.M. Eastern Standard Time), 
at the Buick-Oldsmobile-Pontiac Assembly Division Plant Cc ion, Box: and Centerville Roads, Christiana 

“Hundred, New Castle County, Delaware, or at any adjournment or adj i i upon a proposal 
of stockholders, if brought before the meeting, identified on the reverse side hereof i . and in their discre- 
tion wpon all other matters brought before the meeting including any matters of which i aware @ reasonable 
time before the solicitation of this Proxy. 


The undersigned hereby ratifies all that the said proxies, or any of them, or their substitutes, may lawfully do or cause to be done by 
virtue hereof and revokes all former proxies. A majority of such proxies or their substitutes as shall be present and act at the mecting, or 
if only one be present and act then that one, shall have and may exercise all of the powers hereunder. 


(Continued, and to be signed, on other side) 


(Continued from other side) 


Without otherwise limiting the generality hereof, the undersigned instructs said proxies to vote as specified below upon the proposal 
of stockholders, if brought wre identified below and in the Notice of Annual Meeting and set forth in the Proxy Statement, 


each pf which has been received by the undersigned, with the understanding thet this proxy will 
# is specified. 
ise al meeting as set forth on page 12 


On the proposal by two t p 
of the accompanying Proxy Stat 
THE BOARD IR FA A YOTE “AGAINST”. AGAINST [] FoR [} 
ase ly choi urn this proxy to the Corporation 
DA) 


each dated April 20, 1956, a 
be voted “AGAINST” the 


# ) 
OT nets (LS. ) 


be sagning as attoracy. edministrat« rceutor, guardian of trustre phrase ede jant {i'r 98 tach 
NO POSTACE IS REQUIRED If THIS PROXY IS RETURNED IX TIF EXCLOSED EXVELOPE AXD MAILED IX THE UNITED STATES 


Mrs. Soss. You have asked a number of questions here, Senator, 
for which, if you would permit me, I have some of the answers. 

Incidentally, I call to your attention and I would like to put this 
into the record—it’s on the right to vote and the fact that we pay 
for the right to vote in the price of our stock. As you know, the Ford 
family got about $50 million for giving the right to vote. 

I submit if we pay for the right to vote in the price of our stock, we 
are being shortchanged. If we donot have a secret and free ballot— 
as a matter of fact, so long as the unmarked proxies are voted in the 


way on are instead of being held only for a quorum—we are short- 
changed indeed. 
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The material referred to follows :) 
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Mrs. Soss. I have asked that you make a study of the unmarked 
proxy situation as far as that is concerned. 

You may say, Mr. Senator, what will happen if the unmarked 
proxies are not voted as the management so wishes? I wish to say 
that we have now illiterate voting to a great degree as the manage- 
ment wishes put into the hands of employees, the management. It is 
my opinion that we should count those votes for purposes of a quorum. 
The law should conform so that if you need two-thirds vote or you 
need a majority vote you have two-thirds or a majority of the literate, 
not the illiterate, vote. 

You say, “Well, then, only a minority will rule the corporation.” 

I submit if you will look at Louis Loss’ monumental work Securi- 
ties Regulations, where he says that it is the minority today, not the 
majority, that rules a corporation. It is by minority control actually 
that the management at present holds its seat in the corporation. If 
you would like me to cite you those references so that you can have 
them, I will. 

I would like to call to ers attention one thing that is extremel 
important, that is new. This is something that is newly caalened, 
and we hope that you will give some thought to it. We call it pro- 
portionate voting, and I hope you will not think of it in the political 
sense. 

As you know, Du Pont owns 23 percent of General Motors. It is 
customary for the Du Pont management to vote that as they see fit. 
Six of the Du Pont management sit on the board of General Motors, 
and I believe four of them are on the bonus committee. No matter 
how simple the stockholders’ proposals are, whether it is to televise 
the meeting or rotate the annual meetings, they have always voted 
against. 

“We have submitted—and I am sorry Mrs. Sterling had to leave 
because it was her resolution, and it is on the proxy statement—they 
made no opposition to putting it there—we submitted that the General 
Motors stock is owned by the Du Pont Co. and not the Du Pont 
family, and the General Motors meeting comes after the Du Pont 
meeting, and we have asked—and this may well apply to some of your 
mutual funds—we have asked for proportionate voting. 

We have said, “Since you don’t own all this stock and we own part 
of it, you can vote your 20 percent or 30 percent of that 20 percent 
any way you want to, but we want those resolutions which are suitable 
for the stockholders considered. If they are suitable for stockholders 
of General Motors to consider, then they are suitable for stockholder 
approval of Du Pont, and we want those brought to us when we meet. 
We want to vote on them. Then we want the board to vote propor- 
tionately.” 

In other words, we want the board to vote—if five percent want Mr. 
Gilbert’s proposal, then they vote 95 percent against it and 5 percent 
for it, just as I do if someone sends me proxies. I vote on both sides 
the way they mark their proxies. 

I call your attention to—this is far-reaching—Alleghany Corp., 
which owns 17 percent of New York Central. I protested this year 
at the New York Central meeting that that corporation’s stock is 
not owned by Mr. Young. They have not had an annual meeting. - 
They don’t want to have, in my opinion. Perhaps maybe that should 
be stricken from the record. But they don’t seem to want to have 
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an annual meeting. Therefore, it was improper to vote that 17 pe 


L reent 
until those matters were brought before the stockholders o 


Alle- 


ghany, because Mr. Young has a minority interest in that 17 percent, 
I would like to call your attention to this case. This is also in 
Mr. Loss’ book, and it is a rather old case, but it is an important 


int. It is in the case of Mr. Gatty and Mission Oil and Tidewater 

il. Look at the other side of it. This will interest our friend over 
here. Mr. J. P. Gatty owned 44 percent of Mission Oil, but he wanted 
the management to vote it a certain way in Tidewater. He owned 
35 percent in Tidewater. But the management would not accommo- 
date Mr. Gatty, and it resulted in what? A proxy fight. 

What should have happened? Mr. Gatty thought that the man- 
agement should have voted entirely the way he voted in 44 percent. 

ot at all. The management should have voted Mr. Gatty’s 44 percent 
because he owned it the way he wanted to, and the rest should have 
been submitted to the subject stockholders and they should have 
voted that proportionately. 

The time has a to come, Senator, when we realize we have owner- 
ship, and ownership and control cannot keep on being divorced in the 
United States. It’s not American. It belongs to the old feudal days. 
You can’t do that now when we are getting new stockholders by the 
millions. 

Why, do you realize in 1 month that General Motors had an in- 
crease of 500 stockholders a day? You can’t keep up these old 
practices. 

All right; you say people don’t go to the meetings, they don’t know 
what is going on. 

I tell you the people know what is going on, and the Senators 
have got to know. ey have got to be realistic. They have got to 
hear both sides of the story. Because we know what is going on. We 
are they. 

I would like to just say one word about the pension-fund voting, 
and I will make it very brief, and one thing about cutting a melon, 
which you have to know about because I think it is important with 
the steel strike. 

When it comes to pension-fund voting, which you have discussed 
today, I don’t know that I can make any very helpful contribution, but 
I do want to put this thought with you. It was the subject of an 
editorial several years ago which resulted from a conversation I had 
with Mr. Axford of the American Bankers. 

Who’s putting up the dough? Weare. We are paying that money 
for the pension funds. 

Who is it for? Labor. 

What happens? They play “footsie” with it. Ill tell you what 
happens. They take that stock and they vote it against the resolu- 
tions which the unions bring. They vote it against the resolutions 
which the stockholders bring. How long do you think they are going 
to get away with it? 

I have no recommendation, but you can believe it to be true. The 
unions are just learning what it means to be an employee shareowner. 
You gentlemen have go to think 10 years ahead. You have got to look 
ahead. This is a different world. All this business—that’s gone 
forever. 
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The unions are going to come in in these meetings, and do you know 
what is going to happen ¢ Suerte not going to like it. And do you 
know what they are going todo? They are going to start working for 
nationalization of the banks. 

You mark my words. If you do not see that these proxy mechan- 
isms are modernized to meet our present time, that we have a real 
corporate democracy, we are going to have trouble not only in our 
economy but we are going to have trouble in our political system. 
And I for one do not want trouble. 

| have just two other things. One is about cutting the melon. 
We have a steel strike, as I need hardly tell you, and I wish to call 
your attention to something which causes us great concern. 

” | have here as an exhibit—it’s not a steel exhibit, as a matter of fact; 
it’s a Sinclair Oil exhibit, and it is a honey. You know, I think it 
would be very well if.you could take a look-see, Senator. 

There should be some legislation to prevent management as bargain- 
ing agents for stockholders cutting a melon with the unions. They 
bring back in one resolution on the proxy statement—and Sinclair Oil 
is in point—they bring a resolution and they say to you—and here it 
has four unions that they have done collective bargaining with—and 
they say, “We have to have you vote for this because we're going to 
have a strike. ‘This is collective bargaining.” Then you take a little 
look-see, and what do you find is the rider? Formerly in the old 
retirement plan it was limited at $125,000, but they take the top level 
off, and it does not extend any longer to those levels. It goes all the 
way up. And what do they do? This is the sweetest part of all, 
Senator. I'll tell you what they do, Then they write in: “And we 


don’t have to bring this back to you any more. You give us the right 


to change, to adjust, regardless of the cost. We know you didn’t have 
that right last year but you have to do it because we are going to have 
a strike.” 

Now, I say, Senator, please take a look-see. We want relief from 
management who cut the melons if they’re going to represent us. If 
they want extra money, if they want more than $125,000, I have no 
complaint if it’s a separate resolution. But we should not be forced 
to okay union contracts and at the same time have their hands in the 
sugar bowl. 

And just one more thing. 

Senator Leaman. Have you the proxy statement to which you 
referred ¢ 

Mrs. Soss. I have the Sinclair Oil proxy statement; please note 
pages 1 and 5. 

(The material referred to follows:) 


Srnciare Orr Corp., 
New York, N.Y., April 9, 1956. 


Norice OF ANNUAL MEETING 
To the Stockholders: 


You are hereby notified that the annual meeting of stockholders of Sinclair 
Oil Corp. will be held at the Biltmore Hotel (grand ballroom), East 43d Street 
and Madison Avenue, New York, N. Y., on Wednesday, May 16, 1956, at 11 a. m. 
(daylight saving time), for the following purposes: 

(1) To determine the number of directors for the ensuing year ; 

(2) To consider and act upon a resolution (set forth on p. 2 of the proxy 
statement accompanying this notice) relating to the amended employees 
retirement allowance plan and empowering the board henceforth to adopt 





1630 STOCK MARKET STUDY 


appropriate changes in the plan or new and substitute plans without further 
action by the stockholders ; 

(3) Approval of amended employees retirement allowance plan. 

(4) To consider and act upon a resolution proposed by a stockholder, as 
set forth on page 7 of the proxy statement accompanying this notice, if saiq 
resolution is properly presented for action; and 

(5) To transact such other business as may properly come before the 
meeting. 

Only stockholders of the corporation of record at the close of business April 6, 
1956, will be entitled to notice of and to vote at such meeting. Stock transfer 
books will not be closed. An appropriate repert of the proceedings at such 
meeting will be sent to all stockholders as soon as practicable after the meeting. 
Your attention is respectfully directed to the accompanying proxy statement, 

If you do not expect to be present, please fill in, sign, and return the accom- 
panying proxy as promptly as possible in the enclosed envelope. 

By order of the board of directors: 

C. F. McGouGHrRAN, Secretary. 
* * * ea * = ~ 

Four subsidiaries of the corporation—Sinclair Refining Co., Sinclair Oil & Gas 
Co., Sinclair Pipe Line Co., and Sinclair Research Laboratories, Inc.—and the 
Oil, Chemical, and Atomic Workers International Union, after extended collec- 
tive bargaining on the subject of pensions, have agreed to the adoption of certain 
changes to be made in the corporation’s employees’ retirement allowance plan. 
The union is the sole collective-bargaining agent for approximately 8,600 em- 
ployees engaged in production, pipeline, and refining operations. 

7 a. * 


* * * * 


(C) Definition of “salary.” The term “salary” means the regular fixed salary 
or wages of an employee, exclusive of profit-sharing distributions, bonuses, com- 
missions, overtime payments, allowances for flood and lodging, and special pay- 
ments. At present, salary in excess of $125,000 per annum is excluded from the 
definition and consequently is not considered when computing benefits under the 
plan. It is proposed to eliminate that limitation. Im the opinion of the board 
the presence of a maximum in the plan tends to affect adversely the corporation’s 
ability to attract and retain top-level executive personnel. In view of the pres- 
ent income-tax structure, pension coverage is a very important component of 
executive compensation. The board is advised that tax and other considerations 
have influenced a large number of corporations in industry as a whole and in 
the oil industry to eliminate maximum pension formulas. Accordingly, the board 
deems it advisable to remove the limitation now in the plan so that the corpora- 
tion will be able to offer to its senior executive officers pension arrangements 
which are in line with those of other corporations in the oil industry. It is not 
expected that the change will ever affect more than a very small number of 
persons. 

(D) Future changes in retirement arrangements.. At present, the board of 
directors has the right to change or discontinue the plan at any time, provided 
that no change shall be made which would effect any substantial increase in the 
overall cost of the plan to the corporation without authorization by stock- 
holders. It is proposed that the stockholders authorize the board of directors 
to make any modification or change in the plan and to adopt new or substitute 
retirement plans, notwithstanding the fact that such action may result in an 
increase in cost. Changes which bring about increases in cost are generally the 
result of collective bargaining agreements entered into by the corporation or its 
subsidiaries. It is not, and never has been, necessary to obtain approval by 
stockholders of the provisions of agreements by the corporation or its subsidiaries 
and labor unions relating to rates of pay, wages, or hours of employment, although 
those provisions are generally of greater importance to the corporation and its 
subsidiaries than the provisions included in such agreements relating to pensions. 
Today pensions are a standard part of the cost of doing business of most large 
corporations and the subject of collective bargaining negotiations. Accordingly, 
the board of directors feels that it should no longer be necessary to submit to 
stockholders for approval the retirement arrangements provided by the corpo- 
ration or its subsidiaries for employees. 


* * * * * * * 
Mrs. Soss. We even pay the president if he saves his money. We 
give him some more money if he saves—the thrift plan. I can docu- 
ment that. I think I have outlined that. 
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One other request. Every time I go down to the SEC—and they’re 
, wonderful group of people, but you know they can’t do this, and 
they can’t because you’re their boss. Senator, I think it would be 
quite a wonderful thing if this hard-pressed, hard-working SEC, 
which is supposed to be set up for the stockholder, didn’t have to be so 
darned impartial. In other words, I think that there should be a 
bureau of some kind—or maybe not a bureau but some people there— 
and they probably are too busy now; they’d have to have other so 
ple—so if a stockholder is uninformed they can go down to the SEC 
and say, “What are my rights?” Then they don’t have to hire a 
lawyer or go to Mr. Gilbert or come to me to learn how to draft a reso- 
lution, but there’s somebody there who says, “Is this what you want? 
Well, this is a proper subject. This is the way to do it.” 

I think we es d have what is really a little “legal aid society” for 
stockholders. 

If you will permit me just to make a little close, because it sums up 
what I feel. 

I submit the proxy mechanism needs to be modernized. I submit 
that it is important for us to remember that our corporate system as 
a major social institution is evolutionary. It’s still based on what 
Berle and Means in their classic study 20 years ago described as “the 
concomitant dispersion of stock ownership and concentration of .eco- 
nomic power.” 

Incidentally, if you make a study on the secret ballot, Louis Loss 
was one of the first to be interested in it. You know he’s now at Har- 
vard Law School. He was withthe SEC. He would make a marvel- 
ous special counsel. Louis Loss would be wonderful for this. His 
advice to the committee would be invaluable. 

He said: 

The prime root of many of the problems that we face today is the divorce- 
ment of ownership and control which is so characteristic of the modern cor- 
porate enterprise. 

I think some of the recommendations I have made will help to nar- 
row that gap. 

Of this divorcement, of course, you are all aware, but what the 
Senators may not know—and I am sure, with all respect, Senator 
Bennett hasn’t the faintest idea because I daresay he never went to 
the Kennicott Copper meetings to find out and see what happens 
on the floor of the meeting—what you do not know—with the possible 
exception of Senator Douglas and others who may take a particular 
interest in the public shareholder movement— is that with the end of 
financial illiteracy in sight for the great middle class, together with 
fearless public-spirited stockholder leaders, it is no longer possible— 
now, this is a statement—it is no longer possible for the cynical pat- 
tern of divorce between ownership and control, with stockholders in- 
creasing by the million, to continue indefinitely. 

Therefore, Mr. Senators, as women and stockholders, we ask that 
steps be taken by this committee to insure a happy marriage. 

Senator Lenman. Thank you very much indeed, Mrs. Soss. 
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(The prepared statement of Mrs. Soss follows :) 


STATEMENT OF WILMA Soss, PRESIDENT, FEDERATION OF WOMEN SHAREHOLDERS IN 
AMERICAN BUSINESS, IN¢, 


Gentlemen of the Senate, the Federation of Women Shareholders in Americay 
Business, Inc., is the national organization of the women’s economic suffrage 
movement in this country. Started some 8 years ago, it was a logical develop. 
ment in a country where, as one financial editor put it, the women and not 
the meek inherit the earth. Mrs. Helen Rogers Reid, until recently publisher of 
the New York Herald Tribune, called us “the granddaughters of the woman's 
political suffrage movement.” 

As American as apple pie, among our early members was a Republican Con. 
gresswoman and our pioneer vice president was the late, lamented, and beloved 
Ruth Bryan Rohde, so I need hardly tell you we are bipartisan. We are neither 
pro nor anti management nor labor, but prostockholder. The Federation of 
Women Shareholders does not hesitate to use such weight as we may have on 
either side in an issue for the benefit of all. We conceive of women shareholders 
as peacemakers in the differences between management and labor, a materna| 
practice for centuries now applying to the corporate family. 

To give you some idea of the type of people who send us proxies—they do 
not all come from members—some are from men just as some of the ladies 
prefer to send their proxies to Mr. Gilbert, who is a bachelor. You may be 
interested in a cross section of the proxies from stockholders whom I was asked 
to represent this spring. They came from the mother of one of the pillars of 
NAM, who is on the board of a New England college, a leader of a union local in 
Senator Bricker’s State, from a lawyer for a corporation where we have secured 
reforms—he owns stock in a company in Senator Douglas’ State—college pro- 
fessors, retired persons, widows, and of course women. 

The smallest proxy I represented was 1 share and the largest in number of 
shares, 9,000 shares of United States Steel from the widow of a judge who was 
William Randolph Hearst’s lawyer. The largest single proxy dollarwise was 1 
half million dollars worth of A. T. & T. stock from one of our members. ( Inci- 
dentally—the size of her holdings are always omitted by the management from 
the A. T. & T. proxy statement when she joins with the Federation of Women 
Shareholders in a resolution, although when the unions bring a proposal it is 
noted that the union holding is 1 te 3. shares. It is no more corporate democracy 
to discriminate against 1 of the largest stockholders than 1 of the smallest, could 
it be that there is reluctance to disclose to the body of stockholders that a large 
shareowner has introduced an independent stockholder proposal—and are not 
the shareholders entitled to the enforcement of this disclosure by the SHC?) 

One other thing—it is quite obvious to this sophisticated committee that when 
I turn up in a costume at a stockholders meeting to dramatize a point at issue 
that I am seeking publicity for that issue which would otherwise be lost to print. 
If it had not been for the Roger de Coverly papers which we all read at school, 
and which sparked so many reforms in England, I might never have turned 
up in a gay nineties costume to match the management’s thinking in 1948 or have 
organized a stockholder safari to Albany to lampoon the annual meeting tactics 
of the people’s friend on a reform platform. 

But the most important consideration in the hearing of testimony is: Who puts 
up the money? You already know, probably, that we do not accept contributions 
from corporations or corporation officials. Nor do we accept fees from the 
unions. When Mr. Young politely asked if he might make a contribution to us 
after speaking before our group at the Waldorf Astoria before he won control 
of New York Central, we said equally politely, “No, thank you.” Contributions 
are always welcome to a nonprofit organization but we just struggle along on 
women’s contributions because everybody knows that women are hard givers up, 
that’s why they have all that money to invest. 

Gentlemen of the Senate, I appreciate the opportunity of appearing before 
this august committee at a time when you are considering remedial legislation 
in behalf of stockholder protection—especially since 60 percent of the stock- 
holders have incomes of $7,500 a year or under. : 

On July 23 the New York Stock Exchange study which will be released wil! 
show that share owners in our Nation’s business have increased in numbers since 
1952 and that 52 percent of them are women. It is natural, therefore, that our 
corporate vote should be of growing concern to women, who in the last nations! 
political election are said to have been.a determining factor. 
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Just as industry and banks look ahead 10 to 20 years, just so it is the concern 
of stockholder leaders—and I am sure, of this great committee—to recognize 
that inflation, stock splits, our growing population, the tremendous expansion 
programs of industry, higher standards of living and education, and the birth 
of the electronic and atomic age means an increase in stockholders beyond any- 
thing we have envisaged. Unless there is a war or a major depression, 20 million 
stockholders within a decade is a conservative estimate. 

When you realize that in 1937, according to Louis Loss in his monumental book 
on Securities Regulations, that for all corporations less than 1 percent of the total 
number of stockholders accounted for 50 percent of all the dividends received, 
and only some 10 years later half of all dividends and interest were said to have 
been paid to stockholders with incomes of $5,000 a year—you begin to get a pic- 
ture of the responsibilities we face at this hearing to provide for growth in the 
public participation of share owners in American business. We have only begun 
to modernize our proxy mechanism which still creaks from feudalism and to face 
facts, is still shadowed by “robber baronism.” 

Our tax laws point to the growth of the small stockholder to supply much 
of the capital needed by industry—one can no longer be snobbish about odd 
lotters who may become financiers of the future among whom will be a vast 
number of employee shareowners. 

If this committee is of a mind with me to preserve the private enterprise 
system, it must provide—and now is not too soon—now is already late, a modern 
proxy mechanism suited to the times. Conditions that were overlooked when 
annual meetings were confined to a handful gradually became askance when 
thousands of stockholders attend such. meetings as General Electric, Standard 
Oil of New Jersey, and Ford. We must not attempt to absorb these new cor- 
porate citizens under @ proxy mechanism that has already been called ante- 
diluvian in these hearings. These new stockholders must not be disillusioned 
as members of the Federation of Women Shareholders have been by outmoded, 
unilateral, cynical, arrogant, and shameless procedures under a veneer of cor- 
porate democracy. Our new shareowners may not be as patient, as hopeful, 
or even as law abiding as we have been. 

It is with all these things in mind that I respectfully make some recommenda- 
tions which I have reason to believe will go far to heal the breach if we are 
to prepare for the expansion in the number of steckholders and protect our 
American enterprise system. 

Therefore, in the name of the Federation of Women Shareholders and those 
stockholders both men and women who send me their proxies to act for them, 
and in the name of all those who have sacrificed and struggled to preserve free- 
doms within our Republic, we ask that immediately and forthwith this com- 
mittee take such steps as may be practical to give the American people a free, 
uninstructed secret ballot for stockholders to accompany our free and secret 
political ballot. Whereas the Australian ballot has been adopted for political 
voters, we are 100 years behind our guaranties of freedom from fear and 
reprisal and from invasion of privacy for corporate voters, who are still sub- 
jected to the open ballot which is also included on the form of proxy. 

I will capsule the history of our endeavors. As 1 out of every 5 stockholders is 
an employee, and 1 out of every 10 families in the United States is said to 
be a stockholder in American Telephone & Telegraph Co., in February of 1954 
the Federation of Women Shareholders first filed a request that the directors 
of the American Telephone & Telegraph Co. amend its bylaws or articles of 
incorporation, as may be necessary, to provide a secret ballot in the election of 
officers and on proposals brought by management and stockholders for inclusion 
in the proxy statement. The Alliance of Independent Unions of the telephone 
company representing 13 unions, supported this proposal in communications to 
the SEC. But the management, instead of offering to make a study of the 
secret ballot, objected strenuously on February 4, 1954, in a brief filed with SBC 
and made this extraordinary statement for a company which has more than 
| million stockholders; “It is certainly gross error that ‘all corporate as well 
as political citizens’ are entitled to the privacy of a ‘secret ballot’,” as the 
Federation of Women Shareholders contended in the “Reasons” which were 
filed with our resolution. The SEC did not object to the omission of the 
request for a secret ballot in the company proxy statement on the grounds 
that the proponents had not outlined sufficient “guidance” to the board of 
directors, who included among other financial potentates the head of the Chase 


National Bank and employ a battery of high-priced lawyers at shareowners’ 
expense, 
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On May of the same year there appeared in the Council Compass, publisheg 
by the Council of Western Electric Technical Employees a report of the A. T. & 7D 
annual meeting in which it quoted Miss Irene O’Crowley, general counsel for 
the Federation of Women Shareholders, as again asking from the floor of the 
meeting that the company consider putting in a secret ballot for stockholders 
saying, I quote: “The open ballot (signed) put a tremendous weapon in the 
company’s hands. She got a lot of support on this point. She didn’t cite pres. 
sure on employee's stock here, but she should have.)” 

Encouraged by Louis Loss, the dedicated counsel to the SEC, now professor 
of law at Harvard University, we broadened our resolution and reintroduced 
it at New York Central Railroad system which was then in the midst of a proxy 
fight. It was promptly contested by the former management. But Rober 
Young, then the contender, having addressed a meeting of the Federation of 
Women Shareholders at the Waldorf-Astoria in New York City wrote to me on 
April 29, 1954 saying, “I was especially impressed with your explanation of 
your secret-ballot proposal” and 1 year later he said in his testimony before 
this committee—I quote from the New York Times: “A secret ballot for share. 
holders is necessary to get a free and uninfluenced vote in hotly contested proxy 
battles.” 

The Wall Street Journal of June 10 further quotes Mr. Young as insisting: 
“In proxy fights, shareholders must be permitted to vote in secret * * + 
in comparison with today’s political democracy, there are conditions surround- 
ing our corporate franchise which are antediluvian. As corporations grow in 
size, it is increasingly important, to preserve the influence of the small owners,” 

Shortly before, Mr. Young gave this testimony: “I received a letter from the 
New York Central legal staff assuring me that “careful research has turned 
up no legal wrinkles” re secret-ballot voting although the legal beagle who 
has served the former administration and declared the awful unlawfulness of 
the secret ballot at a hearing before the SEC the year before, was still employed 
by the railroad. Lawyers can be very accommodating. 

So you may be surprised to hear that this year when a resolution for secret- 
ballot voting was introduced to be included in the New York Central proxy 
statement, it was strenuously opposed by New York Central in the same manner 
in which Mr. Young’s other campaign promises were “hot and sweet in the 
mouth and is easily swallowed.” 

As far back as 1954, there appeared in the July issue of Investor magazine 
an article on proxy battles which Mr. Lewis Gilbert wrote in which he said: 
“The president of the Federation of Women Shareowners in American Busi- 
ness performed a useful service when she raised the issue of using the secret 
ballot at the election of corporate directors. It would seem that such mechan- 
ism is imperative if we are to eliminate the fear of reprisal on the part of many 
voters—especially -those doing business with the corporation in question and 
the growing number of employee-owners. He goes on to say that he would 
like to see the subject studied by shareholder groups—make recommendations 
to the SEC who should study the problems involved—and that such a course of 
action might well lead to legislation. 

Two years later, in the Congressional Record of June 13, 1956, as an extension 
of the remarks of Hon. Abraham J. Multer of New York in an address by Mr. 
Gilbert before the Advertising Men’s Post of the American Legion. I quote 
his remarks re SEC proxy rules: “We still have far to go before they give us 
protection we owners want to insure corporate democracy. 

“Tomorrow, there will be such changes as better facilities for independent 
nominations to corporate directorships, the secret ballot, long overdue, and other 
reforms.” 

The right to a secret corporate ballot should be inherent in the Constitution 
which guarantees the right of liberty and pursuit of happiness—how can anyone 
be happy if a person fears the loss of a job or a promotion or a loan or a mortgage 
because he does not conform in voting his or her own property? 

Therefore, we are asking that this far-reaching committee empower the SEC 
or some suitable Government agency to make a study on the secret corporate 
ballot and how this can best be implemented—a study for positive and not 
negative findings—and that funds should be allotted for this purpose Also I 
should like to suggest that Mr. Louis Loss, one of the first legal lights to show 
interest in the secret ballot for stockholders, be invited to serve as special counsel. 
I have not discussed this with him and he does not know that I am testifying here. 

Unmarked proxies: Since the right to vote is included in the price we pay for 
our stock, stockholders have a right not to be shortchanged by having the power, 
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and hence the value, taken out of their vote under our present proxy mechanism 
which allows an open ballot and provides that unmarked proxies may be cast 
py the management as it sees fit—including voting for self-perpetuation, for 
stock options, pensions, and bonuses and against stockholder proposals. It is eur 
view that the unmarked proxies should properly be counted only for purposes of 
a quorum. As it is, the illiterate vote for the most part, not the literate vote, in 
the hands of the managers, who are the employees of the owners of the corpora- 
tion, play a tremendous factor in deciding proposals. This deserves study by this 
committee in modernizing the proxy mechanism. 

Instructed ballot: We asked today for a free and uninstructed ballot. The 
uninstructed ballot does not require study, this requires only authorization and 
relief for stockholders. If the party in power in politics was to recommend that 
you vote for or against an amendment on a ballot in a political campaign, it would 
bea scandal. But management, the party in power so to speak especially when 
it is perpetuated year after year, is still permitted to recommend a vote for 
and against proposals on the form of proxy. It should be sufficient to state the 
management's position in the proxy statement. It appears unconscionable in 
this day and age that American voters shall continue to be prodded in print on 
how to vote on an open ballot. I call to your attention the General Motors 
form of proxy this year in which the management recommends a vote against a 
stockholders proposal. General Motors places the little box in which to vote 
against the proposal ahead of the little box in which to vote for the proposal on a 
request to televise the annual meeting. With du Pont owning more than 20 per- 
cent of the stock and Mr. Alfred Sloan owning some 3 million shares, not to men- 
tion large lots of stock held by other directors, there was no chance of this 
proposal passing. It was no more than a poll of stockholder opinion, but not to 
be encouraged since under the SEC it must be tolerated. In spite of this, more 
than 2% million shares owned by 4 percent of the stockholders marked proxies 
for this resolution. 

Proportionate voting: I should also like to bring before this committee the need 
to provide for a new type of voting called by independent stockholders ‘“pro- 
portionate voting” in companies such as du Pont which as we have just noted, 
owns 23 percent of General Motors stock. By proportionable voting, I refer to 
voting stock owned by one company in another company proportionately in 
keeping with the stockholder vote on a proposal, and not solely as the management 
wishes. I offer as an exhibit, this year’s proxy statement of the du Pont com- 
pany on which appears a resolution on this subject authored by the Federation of 
Women Shareholders in American Business and Mrs. Pauline Sterling, one of 
our trustees, present here today. In it you will observe that du Pont directors 
are requested to vote stock owned by the du Pont company in General Motors 
Corp. proportionately for or against proposals submitted by General Motors 
stockholders via the General Motors proxy statement, in. accordance with the 
way du Pont shareowners vote on these proposals. It is therefore necessary to 
submit General Motors resolutions to du Pont stockholders with the du Pont 
proxy statement so that du Pont stockholders can tell their management how 
they wish to vote on subjects which are the stockholders’ prerogatives and not 
that of the management. The management should then vote the corporation’s 
stock for or against the proposals submitted in accordance with the way their 
stockholders have voted instead of voting the entire holding consistently against 
independent stockholders’ proposals as is the custom. For example, if 5 percent 
of the du Pont stockholders want to support the General Motors resolution to 
televise the General Motors meeting, then the du Pont management should vote 
95 percent of the 23 percent it owns against the proposal instead of voting 100 
percent of its stock against the proposal. 

In the case of New York Central, Alleghany controls 17 percent of the stock 
which it votes as it sees fit, but the Alleghany Corp. stock is not totally owned 
by the management of Alleghany Corp. It is also the property of the stock- 
holders and those resolutions affecting stockholder interest should be submitted 
to Alleghany stockholders. 

We protested the voting of this block of stock at the annual meeting of New 
York Central when Alleghany Corp. has not had an annual meeting, and there 
has been no opportunity for Alleghany stockholders to consider and register their 
views on the New York’ Central resolution. It is our view when Mr. Wolfson 
gets control of a company for Merritt, Chapman, Scott or in the case of Mr. 
Silberstein with Penntexas and Fairbanks Morse, the same circumstances apply 
and stockholders of one company owning stock in another through the corporate 
holding should have an opportunity to vote that holding. It will of course be 
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necessary to synchronize the annual meetings in such a way as to make this 
practical. In the case of Du Pont and General Motors, the Du Pont meeting 
is normally before the General Motors meeting. 

Summing up: I submit that our corporate system as a major social instity. 
tion is evolutionary. It is still based on what Berle and Means, in their claggi, 
study some 20 years old, described as “the concomitant dispersion of sto 
ownership and concentration of economic power.” Louis Loss, with his yas 
experience at the SEC, says in his book Securities Regulations, “the prime root 
of many of the problems is the divorcement of ownership and control which js 
so characteristic of the modern corporate enterprise.” The recommendations 
which I have made to this distinguished committee will help to close some of 
the gap between ownership and management control. With increasing partici. 
pation and education of the public shareowners grave events may unfold that 
may affect our entire economic and political system unless forward-looking 
steps are taken by this committee. 

Of this divorce, as shown in the studies of the SEC, surely this committee 
must be well aware. But what it may not know, with the possible exception of 
Senator Douglas and others who may take a particular interest in the public 
shareowner movement is that with the end of financial illiteracy in sight for 
the great middle class, together with fearless public-spirited stockholder leaders, 
it is no longer possible for the cynical pattern of divorce between ownership and 
control to continue indefinitely. Therefore, as women and stockholders, we ask 
that steps be taken by this committee to insure a happy marriage. 


RECOMMENDATIONS FOR LEGISLATIVE OR TIGHTENING THE PROXY RULES OF THE 8&0 


1. A free, uninstructed secret ballot to accompany our free and secret politica! 
ballot ; proposal that funds be allotted to the SEC to make a study of practical 
ways and means and report back to the Senate; that the SEC be authorized to 
include in the next proxy rules and regulations the elimination of the instructed 
vote on the proxy form (recommendations by management as to how stockholders 
should vote, such recommendations to be limited to the discussion of the manage- 
ment position in the proxy statement). 

2. A study of unmarked proxies toward eliminating the preponderance of 
decision by illiterate rather than literate vote of stockholders. 

3. The modernization of the proxy form to include space for the stockholder 
to write in his or her own proxy as is the custom in many Canadian corporations 
instead of management hogging all the space for management’s proxies, tending 
to obscure stockholder rights. 

4. A request for “proportional voting,” so that companies which own stock in 
another company will vote that stock proportionately as the stockholders wish 
and not solely as the management wishes, e. g., Du Pont holdings in General 
Motors and a new resolution which appeared on this year’s Du Pont proxy 
statement. 

5. A look-see at the end of the steel strike that managements after bargaining 
in behalf of stockholders do not cut a melon with the unions by extending union 
benefits to the top-management level in one and the same proposal for stock- 
holder approval, e. g., Sinclair Oil proxy statement this year. Suitable regnu- 
lations to prevent cutting of melon between management and labor. 

6. That the SEO be given funds for a sort of legal aid—stockholder informa- 
tion bureau to acquaint stockholders with their rights. 

7. The committee investigate how pension funds, supported by the stock- 
holders, held in behalf of employees and invested in common stock, are voted. 
Indications are that these funds are voted against both stockholder and union 
proposals in support of management proposals regardless of merit of either, 
a condition which could eventually lead to the nationalization of the banks. 

8. To modernize the proxy mechanism to prepare 20 million shareowners and 
more—many of them odd-lotters and employee-shareholders in the atomic aze. 


Senator Lenman. Mr. Aranow. 


STATEMENT OF EDWARD ROSS ARANOW, NEW YORK, N. Y. 


Mr. Aranow. Mr. Senator, I have quite a feeling of frustration. I 
see how late it is, and I know your time is very limited. 
Senator Lenman. It is only limited because I have to be on the 


floor, 
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Mr. Aranow. I understand that, sir. 

Senator Leman. But that is all right. 

Have you a prepared statement ? 

Mr. Aranow. I have prepared a statement. I think I can try to 
abbreviate it considerably. 

Senator Lenman. All right, if you will. 

Mr. Aranow. And perhaps merely touch on the points that I should 
like to bring to your attention. 

Senator Lenman. Would you identify yourself, please ? 

Mr. Aranow. At the outset, I should like to say that I am a lawyer 
who has been practicing in the city of New York for approximately 25 
years. I am a member of the firm of Aranow, Brodsky, Bohlinger, 
Einhorn & Dann. My firm and I in recent years have been actively in- 
volved in a number of large proxy contests. We represented both 
management and insurgents in different cases. 

I am coauthor with one of my partners, Herbert A. Einhorn, of a 
hook soon to be published by the Columbia University Press under the 
title “Corporate rene Proxy Contests, and Legal Remedies.” 
Several of our chapters have already been published in several law 
reviews, including Columbia Law Review, New York University Law 
Review. Two others are scheduled to appear in the University of 
Chicago Law Review and the Cornell Law Review, all dealing with 
the subject of proxy contests. 

By reason of our experience and study over the last few years, we 
feel we have some suggestions to make which may be helpful. 


I will merely touch on the recommendations we have. They are in 
our statement. 


The first is that the statute should be amended to extend the proxy 


rules to corporations other than those listed on national exchanges. 

That involves the Fulbright bill which has already been discussed, 
and we certainly recommend that such enabling legislation be passed. 

Senator Lenman. I asked a question of a previous witness about 
the distribution of proxy material by the stockholders of record but 
not the actual stockholders—brokerage houses—— 

Mr. Aranow. I understand. 

Senator Leuman. To the actual stockholders, which is now done 
I believe under a stock exchange rule but it is not done generally, 
it is not required to be done. 

Mr. Aranow. Yes. 

Senator Lenman. Do you favor that that should be done in con- 
nection with all companies that send out proxies? 

Mr. Aranow. I most certainly do. It is my understanding that 
the SEC has under consideration proposed rules which in effect will 
embody the stock exchange rules and which will make mandatory 
under the proxy rules the forwarding of proxy material to all bene- 
ficial owners, as they are called, as distinguished from the record 
owners, 

Senator Lenman. I understand that. It has been proposed by the 
SEC and not adopted. 

Mr. Aranow. I very much urge its adoption. 

Senator Leuman. I beg your pardon. That was proposed over a 
year ago, but it has not been adopted. 


60650—56—pt. 3——21 
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Mr. Aranow. There have been several public statements about jt. 
The SEC has invited comments. But thus far there have been pnp 
rules promulgated. 

Our second recommendation is that the statute should be amended 
so as to require corporations to solicit proxies and thereby become 
subject to the proxy rules. 

This subject again has been discussed by Mr. Gilbert and others. 
We recommend that that be done. 

Senator Lenman. You mean universally, not just 

Mr. Aranow. In other words, all corporations which are subject 
to the proxy rules should be required to solicit proxies. 

Senator Leuman. From all their eee not from just part 
of them? 

Mr. Aranow. Oh, from all the stockholders. There should be a 
general solicitation of all of the stockholders so that all stockholders 
in that corporation shall be given the opportunity to express them- 
selves, and, even more important, that they be given all the informa- 
tion which is required by the proxy rules. 

As has been pointed out, where there is no solicitation the proxy 
rules do not apply because the statute refers only to solicitation, and 
if there is no solicitation—and there are a number of such cases— 
the stockholders do not receive the information which the proxy rules 
require and which we feel is in the interest of all ake 

Our third point is that the statute should be amended to make clear 
that private parties as well as the SEC have the right to obtain judi- 
cial enforcement of the proxy rules. 

The statute itself refers only to the SEC and empowers it to go 
to the courts to obtain orders with respect to violations or threatened 
violations of the proxy rules. The statute says nothing about the 
right of a private party who may be aggrieved to go to court. 

Several courts, district courts, in such cases have held that such 
right exists. However, two judges in a circuit court have expressed 
doubt about whether Congress ever intended private parties to be 
given such a right. 

It is our belief that there often are situations where the SEC, be- 
cause of shortage of manpower or perhaps lack of knowledge or in- 
suflicient time, either is unable to take a position and seek action or 
else maybe just through an error of judgment does not take action. 
It is our position that the statute should be made clear, as the district 
courts now believe, that Congress intended that in a proper case private 
parties should be able to go to the courts for relief. 

Senator Lenman. If you do that—I am not expressing any opinion 
as to the merit of your proposal—but I can see if you do that you might 
delay rulings on these proxy contests for unconscionable lengths of 
time. 

Mr. Aranow. Actually, first, parties have been doing that already. 
Secondly, it is our suggestion that some form of summary procedure 
be set up for such situations. And thirdly, the courts themselves are 
in the best position to judge whether a particular situation requires 
the exercise of judicial power. 

Usually in such cases the SEC comes in as a friend of the court and 
gives its opinion. The judges are always very, very respectful of the 
opinions of the SEC, because they feel they are specialists in the field. 
The judges generally are reluctant, for instance, to enjoin a meeting 
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because of the many stockholders involved unless they are convinced 
that there is a Very serious violation. 

Llowever, the courts in proper cases have done so, and our belief is 
that that should be left to the discretion of the court when all the facts 
are presented to it. 

Senator LeHmMan. Why not, as a substitute for that, would it not 
be good to give the SEC broader powers? For instance, stop order 
pow ers. Powers of stop order, when they see a—— 

Mr. Aranow. That is one possibility, except that that brings us to 
another one of our recommendations, and that is that after admin- 
istrative procedures are exhausted before the Commission there should 
be the opportunity for a court review, because the Commission itself 
can make mistakes. 

Again, we recognize the great importance of time in these situa- 
tions. We do believe that some form of very summary review can 
be obtained. Actually, in various States there are statutes that permit 
sunmary review of corporate elections, again recognizing that the 
procedures must be shortened in order to permit a prompt disposition 
of the problems. 

But problems do arise, and there is some need for a prompt decision. 

Occasionally the SEC has fallen into error, as some of the courts 
have found, and there should be the possibility of a quick, summary 
appeal to the courts for relief if they could convince the court that the 
situation is serious enough to warrant relief. 

Senator Lenman. In other words, your suggestion is two-pronged ? 
One is that you give private parties the right to request judicial re- 
view, and secondly, and as part of it, that a summary proceeding be 
set up ? 

Mr. Aranow. That is correct. 

Senator Leman. I mean one could not be done without the other. 

Mr. Aranow. That is correct. 

Our fourth point I have already touched on in a way, and that is 
the desirability of some review, judicial review, of actions by the SEC. 

Strangely enough, under the present administrative procedure of 
the SEC, there is no formal ruling by the SEC in most proxy con- 
test matters, so that there is no formal order from which a party who 
is aggrieved can go to the court and ask for review of that SEC deter- 
mination, 

Again I recognize the importance of time, and again I suggest that 
first there be some procedure set up in the SEC in summary fashion 
where there is some formal determination by the Commission when 
it is asked for by the parties. 

Secondly, after such formal determination, that there be a possibil- 
ity of going to the court again in summary fashion if it is possible to 
show the court that relief under the circumstances is necessary. 

Senator Lenman. Have you any specific‘cases:‘where you think the 
SEC has been derelict in its duties, in the performance of its ‘duties? 

Mr. Aranow. I know of 1 or 2 cases at least where private parties, 
having gone to the courts alleging certain things, succeeded in gettin 
the court to disagree with the SEC. I wouldn’t say that the SEC 
has been derelict, but I will say there have been cases where the courts 
have disagreed with the judgment of the SEC. 

I am not saying the SEC has been derelict. I don’t wish to make 
that cogemalt: at there are times, especially during the spring— 
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that seems to be the season for most large proxy contests—when the 
people in the SEC are very, very sorely pressed for time, and demands 
on them are coming in from all over the country, and at times it js 
almost humanly impossible to give everybody the time and the atten. 
tion that the importance of the situation requires. 

That is not a criticism of the SEC. It is merely a recognition of 
the difficulties under which they are working. Many of the problems 
that arise in these large proxy contests are matters of great sub. 
stance and importance, and they very often affect vital matters. 
Therefore, we are saying that if the SEC has erred and if a court can 
be convinced that that is so it can be shown to a court that it should 
exercise its power, at that time we say there should be that opportunity 
to go to court and press the matter. , 

Senator Lenman. You understand, of course, we are going to refer 
all these suggestions to the SEC, who will appear before us tomorroy, 

Mr. Aranow. I understand that very well, yes. 

Our fifth suggestion relates to another proposed amendment to 
make clear that the Commission may go to the courts to set aside an 
election which has been obtained as a result of violations of the rules. 

As the statute now reads, it refers only to present violations and 
threatened violations. It says nothing about past violations. There 
are situations which I won't go into now because of shortage of time 
where it is possible for an election to be completed and after that for 
the SEC and others to find out for the first time that there have been 
serious violations of the proxy rules. 

There have been no decisions on the question. As far as I know, 
the SEC has never asserted a power to go into court and ask to have 
an election set aside where there have been violations of the proxy 
rules. We believe that in a proper case the SEC should have such 
rower. 

; Senator Lenman. I have not been able to follow your statement very 
carefully in this, but I have just read one hypothetical situation which 
vou point up. I can perfectly see that that is an election that was 
won ~ fraud. But would it not under those circumstances be better 
to give the Commission a stopvorder, ‘the right of a stop order? Be- 
cause in a palpable case of fraud of this sort or misrepresentation 
or 

Mr. Aranow. I do think it would be desirable to give the SEC such 
power; ultimately that question would have to be determined by the 
Court. But I would be all in favor of the Commission’s having such 
stop order authority which then can be reviewed by the Court. It 
would have to be reviewed by the Court. 

Senator Lenman. I was just talking to counsel here. Is it not a fact 
that any aggrieved party today can ask for judicial review and go to 
the courts? : 

Mr. Aranow. Probably not to the State courts on the basis of viola- 
tion of the proxy contest, and as to the Federal there is the question 
we bring up whether private —, have the power to go to the 
courts. We think they do and should, but it is not entirely clear 
that they have such power. 5 : 

That brings me to the next point, and that is that the Federal stat- 
ute states—— 
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Senator Leaman. Mr. Feldman has just drawn my attention to 
what I thought was the case. It says in section 25: 

Any person aggrieved by an order issued by the Commission in a proceeding 
under this statute to which such person is a party may obtain a review of such 
order in the circuit court of appeals of the United States. 

Mr. Aranow. Yes, but 

Mr. FecpMan. That is the Securities Exchange Act. 

Mr. Aranow. But that refers to an order. What I was getting at 
is in most of these cases there is no order in that sense of the word. 
That is why we recommend that there be some procedure set up for 
the making of an order from which an aggrieved party can go to the 
court. 

But under the informal procedures of the SEC which are now dic- 
tated by practicality and time, there is no formal order. There is 
merely the opinion of a staff officer who says to a party, “I think that 
this material is misleading,” or he will say to them, “I think you 
should change it in this respect,” or he will say, “I think you should 
send out such and such correction.” But all of that is informal. 
There is no formal order of the Commission from which a party can 
then go to court and say that under this section of the statute to 
which you refer, “We have a right to ask for judicial review.” 

Senator Lenman. Will you proceed ? 

Mr. Aranow. Our next suggestion is based on the fact that the 
statute says that the district courts of the United States shall have 
exclusive jurisdiction of violations under this chapter. 

A number of the State courts have seized on the words “exclusive 
jurisdiction” and have said that when a matter is before them involv- 
ing a corporate election and if a charge is made that the SEC rules 
have been violated, that they are unable to consider violations of the 
SEC rules because of the words “exclusive jurisdiction” in the statute. 

In our statement we cite a number of the cases, State court cases, 
that have so held. 

And it is our opinion that where a State court having jurisdiction 
under State statutes is reviewing a corporate election it should, among 
other things, have authority to consider violations of the proxy rules. 

We ask that the statute be amended to make that clear and possible. 

I have just a few more suggestions, and these relate now to the SEC 
rules as distinguished from the statute itself. 

Under the present SEC rules, when a stockholders’ group wishes to 
obtain a list of the stockholders, it can make a demand on the corpora- 
tion to forward the insurgent group’s—I will use that term—insur- 
gent group’s material to the stockholders, or else to supply the insur- 
gents with a stockholders’ list. We have found that in almost all 
cases, because of strategy and other considerations, management will 
almost invariably choose to forward the material of the insurgent 
group to the other stockholders rather than supply the stockholders 
with a stockholders’ list. 

It is our opinion that the possession of a stockholders’ list is a neces- 
sary condition for any kind of intelligent stockholder action. 

Remedies do exist under State law for supplying a list, but we have 
found that under State law it is quite easy for management to delay 
the giving of a stockholders’ list, can require the stockholders to go to 

court. Appeals can be taken. Months and sometimes years go by 
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a a stockholders’ group can succeed in obtaining a stockholders 
ist. 

It is our recommendation that the proxy rules be amended to giye 
the stockholders the option rather than management the option of 
either receiving the stockholders’ list or having its material forwarded 
to the stockholders. 

We recognize that there may be cases where certain groups may 
try to take advantage of that situation, and we suggest that the SE() 
impose conditions that will require any stockholder group to prove 
that it is a bona fide group and that it intends to use the stockholders’ 
list for the purpose of sending out material to the stockholders. 

Then, strangely enough, the proxy rules do contain no provision for 
compromises of proxy contests. There are situations where either at 
the middle or at the end of a contest both sides in good faith consider 
it desirable to compromise and perhaps have a compromise slate that 
will inelude representatives from each slate. The proxy rules make 
no provision for that, and, in fact, the rules may be construed to impose 
a duty on anyone who obtains a proxy to vote it for the slate as pro- 
posed and there is no power to compromise and vote for some people 
on the opposition side and some people on the other side. 

We suggest that the SEC look into the possibility of adding such 
provision, again with necessary safeguards so that there can only be 
bona fide compromise with full disclosure to the SEC. 

Senator Leaman. Would you give the power and discretion to the 
SEC to pass on a compromise, or would you leave it to the two con- 
tending parties ¢ 

Mr. Aranow. I would prefer to leave it to the contending parties. 
I would rather have the SEC merely require the filing of all pertinent 
information, because I feel that is a safeguard against any kind of 
collusive action. 

Senator Leuman. Suppose I am a bona fide insurgent and I get your 
proxy to vote for six men as directors, and then I go ahead and make 
a deal with the management which completely changes the complexion 
of the slate for which you have given me your proxy. How would 
that work out? 

Mr. Aranow. I should think that the rules of the SEC should make 
it possible for the holder of a proxy to enter into a compromise ar- 
rangement provided full disclosure of all details is made. 

Senator Lenman. The compromise may not in any way be in con- 
formity with the views, with the desires of the man who has given the 

TOXy. 
. Mn Aranow. I understand that, but if we take the other situation 
where at present no compromise seems to be possible, I think we have 
a situation that requires more concern. As I say, if there is full dis- 
closure, I think that the advantages would outweigh the possible 
disadvantages. 

Then with respect to expenses in proxy contests, as we all know, 
proxy campaigns have become more and more elaborate, involving 
huge expenditure of money, in some cases millions of dollars. Under 
the present SEC rules the parties are merely required to state the 
amount of money they expect to spend and the personnel they expect 
to use. The State courts have been struggling with the problem and 
have been evolving some kind of doctrine based on reasonableness, 
which only the courts themselves can ultimately determine. 
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It seems clear according to the court decisions that where policy or 
issue problems are involved, management is free to spend a great deal 
of money from the corporate treasury. The distinction drawn is 
between issues and policy as against the struggle for personal power. 
We find that that is a very unreal distinction, because in any contest, 
even if it is for personal power, the contest will be conducted on the 
basis of issues, never on the basis of so-and-so’s position or vested inter- 
ests or stature. 

We state the distinction is a very unreal one. 

But I say the courts are struggling with it. I have no quick solu- 
tion for it except to state that I think the SEC first at the beginning 
of a contest should require more detailed information as to the expected 
expenditures and, more important, at the end of a contest to require 
both sides to file in detail a list of their actual expenditures during 
the camaign. 

[ think that will have a salutary effect on both sides. 

The last point on which I wish to merely touch is the problem which 
others have alluded to which I feel is an important social, economic, 
political problem. That is the possible effect of the investment of 
union funds in large corporations and then their power to vote those 
securities in corporate elections. 

| think we have there a possible concentration of power that can 
have vast consequences as far as our entire economy is concerned, 
and my only suggestion is that the matter be given careful study and 
investigation and that any suggestions for solutions be held up until 
the facts actually are known. 

Senator Lenman. Of course, I am a little disappointed in a way 
that there has not been more emphasis laid on the broad question 
here of concentration of power in these quasi-public bodies such as 
investment trusts, pension funds, and insurance agencies. 

Mr. Aranow. Iam merely touching on the problem. 

Senator Lenman. I was not criticizing you. There has not been 
much said here today. 

Mr. Aranow. Yes. 

Senator Leuman. It is an extremely difficult thing. I certainly do 
not have the solution. But it is something I think that is going to be 
increasingly important as time goes on. Investment funds of various 
kinds, corporate funds, are not going to diminish except temporarily 
maybe in time of depression, and I think it is something that will have 
to be very carefully studied. 

(Mr. Aranow’s prepared statement follows :) 


STATEMENT OF Epwarp Ross ARANOwW, NEw York, N. Y. 


My name is Edward Ross Aranow. I reside at 59 Brite Avenue, Scarsdale, 
N. Y. I am a lawyer. I have been practicing in New York City for approxi- 
mately 25 years. I am a member of the firm of Aranow, Brodsky, Bohlinger, 
Kinhorn & Dann, with offices at 122 East 42d Street, New York, N. Y. I was 
graduated from Columbia College in 1929 and Columbia Law School in 1932. 
During World War II, I served as a major in the Judge Advocate General’s 
Department of the Army of the United States. My practice has been largely 
in the field of commercial and corporate law. 

My firm and I, in more recent years, have participated in a number of im- 
portant, bitterly contested proxy contests. We have represented both manage- 
ment and insurgents. Among the corporations involved were: Decca Records, 
Inc., in 1954; Twentieth Century-Fox Film Corp., in 1953; United Cigar-Whelan 
Stores Corp., in 1951; Twin City Rapid Transit Co., in 1949. We have been 
consulted in a number of similar corporate situations. 
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I am coauthor, with one of my partners, Herbert A. Einhorn, of a book to be 
published later this year by the Columbia University Press under the name 
“Corporate Meetings, Proxy Contests, and Legal Remedies.” Mr. Binhorn and 
I, with certain associates, have been continuously at work on the treatise for the 
last 2 years. 

Certain chapters of our forthcoming book have already been published as sep- 
arate articles in certain university law reviews. An article entitled “State Court 
Review of Corporate Elections” was published in the February 1956 issue of the 
Columbia Law Review. Another article entitled “Corporate Proxy Contests: 
Enforcement of SEC Proxy Rules by Commission and Private Parties” was pup. 
lished in the May 1956 issue of the New York University Law Review. Another 
article entitled “Corporate Proxy Contests: Solicitation and Validity of Brokerg’ 
Proxies” will soon appear in the University of Chicago Law Review. Still anothe; 
article is scheduled to be published in September in the Cornell Law Quarterly 
under the title “Corporate Proxy Contests: Expenses of Management and Ip. 
surgents.” 

I believe that by reason of our extensive experience in the handling of corporate 
proxy contests and our study of the law, regulations, and practices, I can be of 
assistance to this honorable committee in making various observations and sug. 
gestions. Some of the problems stem from the basic statutes themselves; others 
stem from the proxy rules promulgated by the Securities & Exchange Commis- 
sion. My observations and suggestions, therefore, will be divided into these two 
main categories. 

PRosLEMS ARISING From STATUTE 


1. The statute should be amended to extend the proxy rules to corporations other 
than those listed on national exchanges 


The SEC’s regulation of the solicitation of corporate proxies is presently limited 
to securities listed on national securites exchanges. This limitation results from 
the porvisions of the enabling statute which is section 14 (a) of the Securities and 
Exchange Act of 1934. There are many large corporations with many stockhold- 
ers whose securities are not listed on national exchanges. Under existing law and 
regulations, these corporations are not required to comply with the SEC's proxy 
rules and their stockholders, therefore, are not entitled to the full disclosure of 
information and the protection afforded by the proxy rules. 

A number of bills have been proposed which would amend the statute so as to 
enlarge the scope of the proxy rules. The most recent of these bills is S. 2054, 
S4th Congress, Ist session (1955), known as the Fulbright bill. I understand that 
this would extend the proxy rules to unlisted corporations whose assets equal at 
least $2 million and which have at least 750 stockholders or outstanding debt 
securities of at least $1 million. I understand that the SHC, after study of the 
bill, has recently urged its adoption and that the Commission estimates that it 
would bring approximately 1,200 additional companies within the reach of the 
proxy rules. : 

I believe that the adoption of the Fulbright bill will be very much in the 
interests of the investing public and urge its adoption. 


2. The statute should be amended so as to require corporations to solicit provies 
and thereby become subject to the proxy rules 


The present statute, section 14 (a) of the Securities Exchange Act of 1934, 
authorizes the SEC to issue regulations with respect to the solicitation of 
proxies. If a corporation, whose stock is listed on a national exchange and 
thereby subject to the proxy rules, finds it unnecessary to solicit proxies, the 
proxy rules do not apply. Such a situation can arise where the incumbent man- 
agement controls sufficient votes to carry an election without a public solicita- 
tion. In such case, the stockholders of that corporation will not be supplied with 
the information required by the proxy rules and their right to vote and participate 
in corporate affairs becomes meaningless. 

The New York Stock Exchange recently undertook to deal with this problem 
by way of a new listing agreement, effective June 1, 1955, which will require a 
corporation to solicit proxies for all stockholder meetings. However, it appears 
that it would be more desirable to deal with this problem on an overall statutory 
basis. 

I, therefore, suggest that the statute be amended so that the corporations, 


otherwise subject to the proxy rules, will be required to solicit proxies for stock- 
holder action and elections. 
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» The statute should be amended to make clear that private parties, as well as the 
“ "SEC, have the right to obtain judicial enforcement of the provy rules 


At present, there is some doubt whether private parties, as distinguished from 
SEC, may obtain judicial enforcement of the proxy rules. It is clear from the 
statute, section 21 (e) of the Securities Exchange Act of 1934, that the SEC 
may apply to the Federal courts to prevent violation or obtain enforcement of the 
proxy rules. However, suppose, for one of many possible reasons, the Commis- 
sion fails to act. May a private party, who is affected by a violation of the proxy 
rules, apply to the Federal court for appropriate relief? P Certain district courts 
nave held that such right exists. Howard y. Furst (140 F. Supp. 507 (S. D. N. Y. 
1956) ) ; Dunn v. Decca Records, Inc. (120 F. Supp. 1 (8. D. N. Y. 1954) ) ; Phillips 
y, United Corp. (3 8. E. C. Jud. Dee. 1483 (S. D. N. ¥. 1947)). See also, Aranow 
and Kinhorn, Corporate Proxy Contests: Enforcement of SEC Proxy Rules by the 
Commission and Private Parties (31 N. Y. U. L. Rev. 875 (1956) ). However, no 
higher courts have so held and doubt has been expressed by two circuit court 
judges as to whether Congress intended to confer such right on private parties. 
Nubin V. Goldsmith (224 F. 2d 753 2d Cir.), certiorari denied, 350 U. S. 883 (1955) 
(Judges Medina and Brennan) ). 

Since the SEC sometimes may fail to take action because of limitations of 
manpower, or inadequate information, or error in judgment, or for many other 
possible reasons, it seems highly desirable that private parties, who are or may 
be aggrieved by a violation of the proxy rules, should be able to resort to the 
courts for appropriate relief.. I, therefore, suggest that the statute be amended 
to make clear beyond doubt that such right exists. 


;. The statute should be amended to provide for judicial review of the SEC's 
action or refusal to act, after exhaustion of administrative remedies before 
the Commission 


Undoubtedly, great deference should be given to the opinion and judgment of 
the SEC in a proxy contest. Its specialized experience and disinterested posi- 
tion enable it to evaluate a situation with greater perspective and objectivity 
than the parties to a controversy. Nevertheless, there is always the possibility 
of its making an error that can lead to serious harm and injustice. When an error 
is made, a party aggrieved should be able to ask for a court review of the Com- 
mission’s action. 

Strangely enough, there does not seem to be any basis for such judicial review 
in a proxy contest. The reason for this is found in the informal procedures of 
the SEC in examining proxy material and administering the proxy rules. These 
functions are exercised by staff officers of the Commission. There are no 
formal hearings or orders by the Commission from which an appeal to the courts 
may be taken. 

On the other hand, if private parties resort to the courts for relief, some of 
the courts have expressed the view that the parties should first exhaust all 
administrative remedies in the Commission. Peck v. Greyhound Corp. (97 F. 
Supp. 679 (S. D. N. Y. 1951)). See discussion of this decision in Aranow and 
Rinhorn, Corporate Proxy Contests: Enforcement of SEC Proxy Rules by the 
Commission and Private Parties (31 N. Y. U. L. Rev. 875-886 (1956)). But 
since no formal administrative procedure has been set up in the Commission, 
the parties are not sure what action they can or should take. 

I, therefore, suggest that the Commission set up a procedure for review within 
the Commission of a decision by a staff officer and that a statutory basis be 
provided for review by the courts of the Commission’s action or failure to act, 
after the remedies provided by the Commission have been exhausted. 

I very much recognize that in a proxy contest, time is of the essence, and 
that disputed matters must be handled very expeditiously. Nevertheless, I 
believe it is possible to set up a basis for review which will meet the exigencies 
of the situation. 


0. The statute should be amended to make clear that the commission may obtain 
an order setting aside an election if the election resulted from violation of 
the proxy rules 

Section 21 (e) of the Securities Exchange Act of 1934 confers upon the 

Commission power to obtain injunctions against persons “engaged or about to 

engage in any acts or practices which constitute or will constitute a violation” 

of the act or regulations. The statutory language thus refers to present..or . 

future violations. The question, therefore, arises whether the Commission 

has power to act with respect to past violations. 





1646 STOCK MARKET STUDY 


A hypothetical situation will point up the problem. Suppose an insurgey; 
group undertakes a proxy contest. Suppose that certain of the principals in th. 
group have backgrounds which may be a handicap to the group. To ayoiq 
disclosure of the background of these individuals, other persons are placed on the 
insurgent slate. Just prior to the election, the persons on the slate decline to 
serve and the original principals are named in their place. The insurgent group, 
by use of the proxies it had solicited, succeeds in electing its slate, which includes 
the last minute substitutions. The election has been concluded, but it is clear 
that it was achieved by a violation of the proxy rules. Does the Commission 
have power to take action to set aside such a meeting? 

The Commission apparently has never asserted power to obtain an order setting 
aside an election for past violations of the proxy rules, and there have been 
no court decisions adjudicating the question. 

It can be argued that although section 21 of the Securities Exchange Act 
of 1934 refers only to present and future violations, section 32 imposes crimina| 
penalties for past violations; that section 14 (a) makes it unlawful to solicit 
proxies in violation of the proxy rules; and that a Federal court exercising its 
equitable powers, should not permit a violator of the rules to retain the benefits 
obtained by his violation. 

However, the problem is not free from doubt. In my opinion, it would be 
desirable to amend the statute to make clear that the Commission, in a proper 
case, has power to obtain a court order setting aside an election which resulted 
from a violation of the proxy rules. 


6. The statute should be amended to authorize the State courts, when reviewing 
a corporate election, to consider violations of the prory rules 

Section 27 of the Securities Exchange Act provides that the district courts 
of the United States shall have “exclusive jurisdiction” of the violations of this 
chapter and the rules and regulations thereunder. By reason of the words 
“exclusive jurisdiction,” several State Courts, when reviewing corporate elections 
pursuant to State law, have held that they were prevented from considering 
violations of the SEC proxy rules. Matter of Hoe & Co. (137 N. Y. S. 2d 142 
(Sup. Ct. 1954), affirmed, 285 App. Div. 927, 139 N. Y. S. 2d 883 (1st Department), 
affirmed, 309 N. Y. 719, 128 N. E. 2d 420 (1955) ; Standard Power & Light Corp. v. 
Investment Associates, Inc. (29 Del. ch. 598, 51 A. 2d 572 (Sup. Ct. 1947), aflirm- 
ing 29 Del. ch, 225, 48 A. 2d 501 (ch. 1946)). (See also, Aranow and Einhorn, 
State Court Review of Corporate Elections (56 Col. L. Rey. 155 (1956).) 

This can lead to a rather anomalous situation where a group in winning a 
corporate election has violated the proxy rules. As indicated in the discussion 
of the problem under subdivision 5 above, there may be question whether the 
SEC can obtain a court order setting aside an election based on past violations. 
The State courts have held that they have no power to consider violations of 
the proxy rules. The winning group, by resorting to such technical arguments, 
may be able to prevent the election from being set aside. 

It seems to me that in a proceeding in a State court, where an election is being 
reviewed under State law, the court should be permitted to consider violations of 


the proxy rules. I, therefore, suggest that the statute be amended to make this 
possible. 


PROBLEMS ARISING FROM THE PROXY REGULATIONS THEMSELVES 


The Commission over the years has continued to amend the proxy regu- 
lations. Extensive amendments were promulgated at the beginning of this 
year. Of course, there is always room for improvement, and I believe I have 
certain suggestions that may be helpful. 


7. The proxy rules should be amended to make it easier for bona fide insurgents 
to obtain a copy of the'stockholders’ list 


Let us assume that the management of a corporation has become inefficient 
and that the earnings have seriously declined. An insurgent stockholders’ group 
is organized. It is important for this group to have a list of the stockholders in 
order to ascertain the identity, location, and holdings of their fellow stockholders, 
and in order to communicate with them and enlist their support. 

State statutes usually confer on stockholders the right to obtain a list of the 
stockholders. However, a management desiring to frustrate and delay the in- 
surgents, usually can force the insurgents to institute proceedings in the State 
courts to obtain such a list. Delaying tactics and appeals often can prevent the 
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insurgents from obtaining a stockholders’ list for many months and sometimes 
rears. 

" rather inadequate remedy also is provided by the proxy rules. Rule X- 
14A-7 gives to management the option of either mailing. the insurgents’ com- 
munications to the other stockholders or furnishing the insurgents with a stock- 
holders’ list. 

: in my opinion, the rules should be changed so that it is the stockholders’ group 
rather than the management which will have the option. Proper safeguards 
and conditions Can be imposed to require the group to show that it is a bona fide 
group and that it desires the list in order to undertake a bona fide proxy contest. 


s. The proxy rules should be amended to provide for bona fide compromises in 
a prory contest 

Suppose during or near the end of a proxy contest, both sides find it desirable 
to compromise and to elect a slate which will include representatives of each side. 
The proxy rules make no provision for this situation, and may, in effect, prevent 
such a compromise, 

According to rule X-14A-4 (e), it appears that those who solicit and procure a 
proxy are required to vote the proxy as proposed. This does not confer on the 
proxy agent the authority to agree to a compromise and to vote for members of 
the other slate. 

I suggest that the rules be amended to provide for such compromise. Proper 
safeguards and conditions can be imposed to require the parties to satisfy the 
Commission as to the bona fides of the proposed compromise, 


9. The proxy rules should be amended to require the filing and disclosure of more 
information concerning the expenses of each side in a proxy contest 


As proxy contests have grown in size and importance, the expenses of both 
sides have become yery large. In many cases, they have run into hundreds of 
thousands of dollars and, in some cases, into millions. The opportunities for 
abuse are readily apparent. There are as yet no State statutes regulating such 
expenses. The courts are slowly evolving certain vague general principles 
based on reasonableness—which only a court ultimately can decide. According 
to the decisions, management has wide latitude, provided it can show that 
issues rather than a personal struggle for power are involved. The insurgents, 
if successful, can usually obtain reimbursement, provided the stockholders 
approve. 

The proxy rules merely require disclosure by each side in its proxy statement 
of the estimated expenses which it expects to incur and the personnel it intends 
to use. 

In my opinion, it would be a wholesome requirement for each side to be 
obliged to make fuller disclosure during the proxy contest; and then, at the 
end of a contest, to file and disclose in detail its actual expenses. I believe the 
latter requirement would tend to discourage reckless and excessive expenses by 
both sides. 

MISCELLANEOUS 


10. A study should be made of the possible effect on corporate elections of the 
investment by union pension funds in corporate securities 

During the 1955 contest for the control of Montgomery Ward, it was announced 
that a labor contract had been signed with one of the unions and that union had 
agreed to vote the corporation’s shares held in its welfare fund in favor of the 
encumbent management. This points up a problem which can become increas- 
ingly important. 

As the result of the increase in number and dispersion of corporate stock- 
holders, large concentrated holdings can often wield the balance of power in 
a proxy contest. It can be expected that the large growth of union welfare 
funds will be accompanied by increased security holdings in important corpora- 
tions. Both management and insurgents will attempt to enlist the support of 
the trustees or managers of these funds. 

The power which will be concentrated in the hands of such trustees or man- 
agers may become so great that they will be able to control cerporate policy and 
activities in ways that can affect the nature of our economy. Political, economic. 
and sociological problems are involved which require thorough study and 
investigation. 

I suggest that such study and investigation be made; and that proposed s0lu- - 
tions be postponed until the results of such study and investigation are available. 


Senator Lenman. Do you want to talk about this? 





1648 STOCK MARKET STUDY 


Miss O’Crow.ey. Yes. 
Senator Lenman. All right. Come along. Just for a minute, | 
am way behind my time now. You were not listed as a witness. 


Miss O’Crow.ey. No, I was not. I am counsel for the Federation 
of Women Shareholders. 


Senator Leman. I beg your pardon? 

Miss O’Crowtry. I am general counsel for the Federation of 
Women Shareholders. 

Mr. Aranow. May I just thank you, Mr. Senator, for your patience 
and courtesies. 

Senator Lenman. Thank you, Mr. Aranow. 


STATEMENT OF IRENE R. 0’CROWLEY, GENERAL COUNSEL, FEp. 


ERATION OF WOMEN SHAREHOLDERS IN AMERICAN BUSINESS, 
INC. 


Miss O’Crowrry. I am Irene O’Crowley. I am admitted to prac. 
tice in New York and New Jersey. 

I want to call the attention of your committee, Mr. Senator, to the 
fact that the Corporation Act of New Jersey, section 14, specifically 
states that— 


all elections for directors shall be by ballot, unless expressly provided in the 
charter or certificate of incorporation. 


I call attention to the word “ballot” and go to Corpus Juris, volume 
VI, page 1174: 


Ballot. As a noun, the term is defined as a form of expression for a candidate 
to be voted for; the instrument used in the act of voting; a little ball used in 
giving votes; a printed or written expression of a voter’s choice; a secret method 
of voting at elections; the act of voting; the result of voting. 


Webster’s Collegiate Dictionary, fifth edition, page 81: 


Ballot. (1) Originally a little ball used for secret voting; now, a printed or 


written slip is used in secret voting. (2) Act or system of voting by means of 
ballot, by use of voting machines, etc. 


Black’s Law Dictionary, page 188: 


A ballot is a ticket folded in such a manner that nothing written thereon can 
ye Seen. 

I maintain that all of the directors of the big companies, some of 
the biggest in the United States, which have held their meetings in 
New Jersey—United States Steel, Standard Oil of New Jersey, Re- 
public Steel, and so on—I maintain that all of their directors have 
been illegally voted into office because it is in violation of the Corpora- 


tion Act of the State of New Jersey, which specifically says it shall be 
by ballot—and “ballot” means “secret.” 


It’s a contribution which I offer. : 
You asked for the mechanics of the ballot, the secret ballot. It’s in 
accord with the way the American Bar Association has always voted— 


always in secret. There’s been no problem about it. The mechanics 
can be worked out very simply. 


Senator Leaman. Thank you very much. 
The hearing is recessed until 10 a. m., tomorrow morning, when 
Mr. Mayer will be the first witness. 


(Whereupon, at 12:50 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., Friday, July 6, 1956.) 
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Unirep Staves Senate, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D.C. 

The subcommittee met, pursuant to recess, in room 301, Senate 
Office Building, at 10: 10-a. m., Senator Herbert H. Lehman (chair- 
man of the subcommittee) presiding. 

Present : Senators Lehman and Bennett. 

Senator Leaman. The hearing will come to order. 

The first witness today was to have been Mr. Henry Mayer. I 
understand that his partner, Mr. Abraham Weiner, will testify in 
his stead. 

Mr. Weiner. 


STATEMENT OF ABRAHAM WEINER, ON BEHALF OF ALLIANCE 
OF INDEPENDENT TELEPHONE UNIONS 


Mr. Werner. I trust, sir, that you have a copy of our statement. 

Senator Lenman. Yes; I have. 

Mr. Weiner. I wish to submit the statement for the record, because 
| do not intend to read a 20-page statement. 

Senator Lenman. Good. If there is no objection, it will be printed 
in the record. 

Mr. Werner. Thank you, sir. 

I would like to thank the subeommittee of the Senate Committee 
on Banking and Currency for this opportunity to appear before it. 
My name is Abraham Weiner. I am a partner in the law firm of 
Mayer, Weiner & Mayer of New York City. Il appear here on behalf 
of the Alliance of Independent Telephone Unions. 

This alliance is a federation of 13 unions located mostly in the 
northeastern part of the United States, and which represents 125,000 
employees of the Bell Telephone System. The president of the 
alliance is Mr, William F. Leary of Philadelphia. 

You may be surprised to think that a labor union or a federation of 
labor unions would come down to testify on a matter of corporate 
democracy, but the interest of thie alliance is twofold. It has a direct 
interest as a small shareholder of A. T. & T. stock, The alliance has 
for over 10 years been presenting a resolution at—— 

Senator Lenman. Presenting what? 

Mr. Werner. Has been presenting a resolution at the stockholders’ 
meetings, annual meetings, of the A. T. & T., and this resolution was 
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to the effect that the A. T. & T. should cease deducting one-half of ay 
individual’s social security from his pension, a practice which the 
A. T. & T. has been engaging in. 

The second interest that the alliance has in this matter is an indi. 
rect interest. It believes that democracy is strengthened if its fabric 
is strong in all segments of our society—in government, in unions, in 
corporations, in day-to-day thinking and living. 

It is our position that the amendments to the proxy rules which 
the SEC put into effect early in 1954 went a long way to sound the 
death knell of democracy in shareholders’ meetings. Prior to these 
amendments, it had not iien too difficult for shareholders to present 
recommendations—not directions, but merely recommendations—to 
their directors to engage in a certain practice or cease engaging in a 
certain practice which the shareholders or group of shareholders 
might have felt to be deleterious to their interests or the interests of 
the corporation. 

Late in 1953 the SEC notified interested parties that it was hold- 
ing a public hearing and that it had intended to amend its proxy 
rules to accomplish succinctly the following purposes: 

The first was to expunge the existing rule which had been in force 
and effect for 9 years and which required a stockholder’s proposal 
be supported by 3 percent of the total votes cast in order to be eligible 
for resubmission at the next annual meeting. The proposed new rule 
substituted a “galloping progression” of 3, 6, and 10 percent of votes 
cast at stockholders’ meetings within a 5-year period in order to qualify 
a proposal for subsequent resubmission. So that a group of share- 
holders who might not find too much of a “bandwagon” rolling because 
of one of their submissions would find it impossible to resubmit that 
proposal for 5 years. 

The second rule that the SEC desired to put into effect was a 
requirement that the proposal be one upon which the security holder 
under the laws of the issuer’s domicile would be entitled to have 
action taken at the meeting. In other words, if the law of a domicile 
was silent as to whether a certain action could be taken, it would 
seem to be very. difficult for the shareholder to get his proposal on 
management’s proxy statement. 

The third was a proposal that management be permitted to exclude 
any resolution consisting of a recommendation or request that the 
management take action with respect to a matter relating to the con- 
duct of the ordinary business operation of the issuer. 

As I pointed out, for 9 successive years the Alliance of Independent 
Telephone Unions or its predecessor had been submitting the same 
resolution at the A. T. & T. stockholders’ meetings. That resolution 
was growing in popularity. I think originally it attracted about 
3 percent of. the votes of the shareholders, and the last year that it 
was permitted'to submit the proposal it wound up with close to 11 or 
12 percent. But at that time the SEC did change its proxy rules, 
and as a result of that change the A. T. & T. was permitted to refuse 
to include the alliance’s proposal on its proxy statements. 

We feel that that has been quite a blow not only to the alliance but 
when that same instance is multiplied by other shareholders and their 


experiences we have a squelching of shareholder democracy to a great 
extent. 
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| would like to quote from an article in the Virginia Law Review 
entitled “Proxy Regulation and the Rulemaking Process: The 1954 
\mendments.” And this was written by Father Bayne, Professor 
Caplin, Professor Latcham, and Mr. Emerson, who used to be an 
oficial with the SEC in its Cleveland regional office. And they 
pointed out that: 

if the public shareholder qua shareholder is not to be permitted effectively to 
speak to management and to his fellow shareholders directly or through his 
Jesignated proxy representatives, then he will ultimately be forced to speak 
ty) management as a citizen through a Government agency, expending additional 
public funds and involving further governmental controls. 

Before the 1954 amendments, it was unnecessary to have further 
covernmental controls because of the liberal and democratic approach 
ofthe SEC. After the 1954 amendments, the SEC has clamped down 
on shareholder proposals and has made it much more difficult to submit 
these proposals. 

Senator LeHman. Let me ask you this: I am not quite sure what 
the situation is. I think you stated that up until the rules were 
changed in 1954, I believe, you could submit amendments in successive 
vears with a certain percentage of the stock ? 

’ Mr. Werner. Three percent. 

Senator Lenman. Three percent. In 1954 it was changed so that 
you required 3 percent the first year and then 5 percent I believe-—— 
~ Mr. Weaner. Six. 

Senator Leuman. Six percent, and then ten percent. 

Mr. Werner. Yes, sir. 

Senator Lenman. You testified here a little while ago that in this 


particular matter to which you refer there had been progressive 
interest among the shareholders so that you did have 11 percent. Why 
could you not have submitted your proposal ? 

Mr. Werner. We were told by the American Telephone & Tele- 
graph Co. that our proposal would not be submitted on its proxy 


statement—management’s proxy statement—in 1954. We complained 
to the SEC, and the SEC by applying its new rules, not only the gal- 
loping progression rule but the other two rules that I spoke about, 
permitted the A. T. & T. for the first time to expunge—— 

Senator Leaman. Yes; but you did not say anything at all about 
the other rules. You were talking about the progressive interest, 

Mr. Werner. That is merely one. 

Senator Leuman, Under that, as I understand it, you would have 
under that particular provision of the rules been able to qualify. 

Mr. Werner. Yes, we would have. Other stockholders perhaps 
with their proposals may not have, because let us say 

Senator Lenman, I do not know what other reasons the SEC had 
in refusing to direct it, but you were talking only about what you 
call a galloping progression. 

Mr. Werner. That is right. I point that up as one. I refer the 
Senator to the other two proposals that I mentioned earlier in my 
presentation, and that is that the proposal had to be one as a result 
of the new amendments upon which the security holder under the laws 
of the issuer’s domicile would be entitled to have action taken. at 
the meeting. As I pointed out, if a State law was silent as to a 
certain type of proposal, then it would seem that the shareholder 
could not get his proposal on the proxy statement, because there is 
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no requirement under the law that states that this proposal be givey 
consideration. 

And the third that I mentioned, the third amendment that hit 
at. shareholder democracy, was that management be permitted to 
exclude any resolution consisting of a recommendation or a request 
that the management take action with respect to a matter relating 
to the conduct of the ordinary business operation of the issuer,  ~ 

We believe that it was on this last ground that the A. T. & T. was 
permitted to refuse to include our resolution on the proxy statement, 

Senator Leuman. Do I understand that the matter to which you 
are referring was a recommendation ¢ 

Mr. Werner. Yes; it was a recommendation. 

Senator Leuman. Nota resolution ? 

Mr. Werner. Yes, sir; it was a recommendation. Because in the 
laws of the State of New York, as set forth in the case of Miller y, 
Vanderlip (285 N. Y. 116), the court of appeals there said that: 

While the directors owe a duty to all of the stockholders to act only according 
to their best judgment, there is no reason why any stockholder, or any outsider 
for that matter, may not urge upon the board considerations in favor of or 
opposed to a proposed course of action in the interest of the company. It cannot 


successfully be contended that directors must act without the advantage of 
taking into consideration the views and information furnished by others. 


But that has, as a practical matter, been expunged. 

Now, what is it that we want? I testified in 1954 before Senator 
Prescott Bush, and at that time I thought that perhaps we ought to 
wait and see how the SEC interprets its own rules before Congress 
ought to do anything about it. We feel that now is the time for Con- 
gress to do something about it, and we orn that Congress make 


more manifest what we think to have 
intent for greater shareholder democracy. 

One way of doing this is to write into section 14 of the Securities 
Exchange Act a provision giving shareholders the right to have 
included in management’s proxy statements resolutions the nature of 
which are not expressly forbidden by State or Federal law. This 
would restore at least the recommendatory power of the shareholder. 

The owners of corporations we believe certainly should have the 
right to make recommendations if not to give directions to those who 
work for the owners. 

I would like to just merely add that in our opinion, in the opinion 
of the alliance, one of the greatest menaces to our national life is an 
inert people. A vocal and democratic segment of shareholders of cor- 
porations should be encouraged rather than discouraged. 

It was the desire of management through the 1954 amendments of 
the SEC to force this vocal, democratic group into the mass of inert 
shareholders who do nothing more than clip coupons and sign their 
names to blank proxy statements every year. The amendments, we 
feel, constitute silence coerced by law, which, as Mr. Justice Brandeis 
once pointed out, is the argument of power in its worst form. 

We feel—— 

Senator Bennerr. Mr. Weiner, do shareholders clip coupons? 

Mr. Werner. Well, stockowners do, do they not ? 

Senator Bennerr. I have never seen a stock certificate with a coupon 
on it. 

Mr. Wrrxer. No; neither have I. It is a manner of speaking. 


een its original legislative 
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Senator Leuman. That is a little poetic license. I understood 
what he meant. 

Senator Bennerr. I would like also to ask another question. You 
lave said that your recommendation is that SEC require management 
to include on its proxy statement matters not expressly forbidden 
by domicile law. 

“Mr. Werner. Yes, sir. 

Senator Bennerr. Are you making no recommendation with respect 
to this question of matters within the conduct of ordinary business 
operation ¢ 

Mr. Werner. What is the conduct of ordinary business operation? 
important as a pension system is day-to-day operation of the business. 
The SEC seems now to think that something as long-lasting and as 
important as a pension system is day-to-day operation of the business. 

We feel, because of the looseness during one administration and the 
tightness during another administration of the SEC interpretations, 
it ought to lead to Congress setting forth some yardstick to guide 
the SEC and to avoid this type of variance. 

Senator Bennerr. Ave you going to include that kind of recom- 
mendation in your list? You made one suggestion which refers only 
to matters not expressly forbidden. As 1 understood it, it is your 
feeling that in the case you gave it was the decision of the SEC that 
it was involved in the conduct of ordinary business and therefore that 
was the reason they did not require that it be put on the proxy state- 
ment. 

Mr. Weiner. I feel that that proxy rule should be submerged by 
this recommendation that Iam making now. That is, I feel that the 
number of shareholders’ resolutions are not so great that even if they 
did include the day-to-day business of the directors it still is better to 
give them a voice to be heard in a recommendatory fashion rather 
than squelch them entirely. 

Senator Benner. I think now I understand. You have a single 
proposal which would require management to include every stock- 
holder’s proposal that was not expressly forbidden by law # 

Mr. Werner. Yes, sir. 

Senator Bennerr. You would not leave to it any discretion on any 
other basis, including, I assume, the basis of a minimum support be- 
fore it can be included? . Would you eliminate that ? 

Mr. Werner. Perhaps that may or may not be necessary. I think 
that that would require a study into the number of resolutions which 
are proffered each year. Actually, from what I have read, mostly 
articles by Mr. Latcham, it has been my impression that not too many 
proposals are submitted each year by shareholders. 

Senator Bennerr. If there were no numerical or percentage limit, 
could we not expect a rash of proposals if any single stockholder 
with a single share would have the right to insist that his proposal be 
included on management’s proxy statement? 

Mr. Werner. I do not think so, sir. 

Senator Bennett. I have been in the Senate long enough to know 
that there is.a pereentage of the population that has interesting and 


ae ideas on every subject, and I imagine some of them are stock- 
iolders. 


Mr. Werner. Maybe so. 


60650—56— pt. 3-22 
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Senator Bennerr. I could imagine that if there were no restrictions 
management would be literally ‘submerged, to use your own word. 
with proposals which under the law it would be required to put on its 
proxy statement, because, obviously, the makers of the original lay 
could not have been foresighted enough to forbid some of these 
proposals. 

Mr. Werner. Senator, at the 1953 hearing of the SEC, prior to its 
adoption of its new regulations, the spokesman for the United States 
Steel Co. said that because of the 3-percent rule the same argument 
you are now giving obtained and that it was necessary for the SEC 
to raise the 3-percent rule up to 10 percent. The evidence that the 
spokesman for the United States Steel Co. gave was that the proxy 
statement of the United States Steel Co. had gone from 5 pages to 11 
pages in length, and that this was an expense which the company ought 
not to be saddled with. 

I pointed out at that time that I, who am not a shareholder of the 
United States Steel Co., nevertheless on the average of three times a 
year get statements from the president or the chairman of the board 
of the United States Steel Co. giving its view on labor relations and 
on the economy in general, and all that is much more expensive than 
the expansion of an annual proxy statement from 5 pages to 11 pages. 

Senator Bennerr. The impression of the Senator from Utah would 
be that the expense might not be so serious as the deadening effect of 
a lengthened proxy statement. A man will read a page much faster 
than he will read 2 pages, and it is the rare individual that will care- 
fully analyze the contents of 11 pages on a proxy statement. I think 
that the opportunity to increase the number of maybe irrelevant and 
inact e suggestions will defeat the whole purpose of requiring a 
proxy statement. 

Mr. Werner. I differ with the Senator. I believe that as a matter 
of experience of the corporations—I do not have any personal experi- 
ence, but, as I say, the figures given by Mr. Latcham in the 1953 hear- 
ing would indicate that with the 3-percent rule there are very few, a 
small number comparatively of shareholder resolutions, and I say 
that if you knock 3 down to nothing you would not change much. 

Senator Bennert. It is your recommendation that 3 be knocked 
down to nothing ? 

Mr. Werner. My recommendation is the broad recommendation that 
[ have given, and that is that 

Senator Bennett. The net effect is to put no percentage limitation 
on and to require the company to print in its proxy statement any pro- 
posal made by a single holder of a single share? 

Mr. Weiner. I think that shareholder democracy requires the 
sacrifice of a little time, a little energy ; yes. 

Senator Bennerr. As a lawyer—and I am not one—do you not 
give any value to the theory of de minimis? 

Mr. Werner. Yes; there is a value to the theory of de minimis. 
I do not know whether there is such a thing as de minimis in freedom 
of expression, however. There may be de minimis very often in the 
amount of money to be collected—such things as wa. and hours—but 
| have never heard the de minimis doctrine aie to freedom of 
speech or freedom of expression. 
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Senator Bennett. Is the stockholder deprived of his freedom of 
speech if he is unable to require management to print any idea he 
might have on its proxy statement ? 

Mr. Werner. I think he has. He is an owner of this corporation. 
I think he has got a right to be heard. Of course, he can always 
print his own proxy statement, but a shareholder of the American 
Telephone & Telegraph Co., for instance, cannot print over 3 million 
proxy statements at his own expense and survive very long. 

Senator Bennett. I think you and I each understand the point of 
view of the other. I think there is a very logical and valid reason 
why there must be some demonstration of support, whether the proper 
figure is 1 percent or 3 percent or 5 percent. Otherwise I think the 
situation would tend to abuse of the printing privilege, which would 
make the proxy statement must less useful for the purpose for which 
it was intended. 

Mr. Werner. Let me say this, sir: I think that the 3-percent rule 
did operate very well. But I have to make this recommendation for 
the simple reason that when the SEC combined that rule together 
with several other rules that I mentioned to dampen down share- 
holder demoeracy entirely, and very often to swing the pendulum the 
other way, one has to become somewhat more drastic than one would 
like to be. 

Senator Bennett. That is all, Mr. Chairman. 

Senator Lenman. It seems to me there may be some merit in your 
suggestion that a shareholder should not be prevented from stating his 
proposals merely because the State law is silent. But it would seem 
to me that unless you couple that with some limitation as to share- 
holder interest you are going to have an impossible situation, because 
there will be no limit whatsoever, in my opinion, with regard to the 
proposals that might be suggested as part of the proxy. I mean I 
think that there would be just a 

Mr. Werner. It is strange, Senator, that during the 1953 hearings 
certain spokesmen for management pointed out that the shareholder 
democracy did not exist to a great extent due to the shareholders’ 
somnolence, one might say, and that other spokesmen said that if we 
gave them too much leeway they are going to flood the shareholders’ 
meeting. We feel that these two different theories clash head on. 

I think that figures have been taken and a study could be made as 
to the number of shareholders’ recommendations that do come forth 
each year, and I think that you would be surprised that they are rather 
small in number, comparatively speaking. 

I just want to say in conclusion that I received a statement by Mrs. 
Wilma Soss with respect to her presentation yesterday, and we are 
wholeheartedly in accord with it. 

Senator Lenman. Thank you very much indeed. 

(The prepared statment of Mr. Mayer follows:) 


STATEMENT OF HENRY MAYER, New York, N. Y. 


I appreciate the opportunity which has been afforded to me to make this 
presentation before your committee. 

The absentee ownership and management control of practically every one of 
our large corporations make the matter of proxy voting of stock something of . 
extreme publie importance and interest. 

The Securities and Exchange Commission of 1946 stated that its proxy rules 
were “probably the most useful of all the disclosure devices established by our 
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various acts and represent an effective contribution to corporate democracy,” 
(See report of the SEC, Proposal To Safeguard Investors in Unregistered Securi- 
ties, H. Doc. No. 672, 79th Cong., 2d sess. 18 (1946).) 

The 1954 amendments of the proxy rules promulgated by the Securities and 
Exchange Commission, as reconstituted under the present administration, are 
probably the most useful of all the devices induced and brought about by cor. 
porate management for the purpose of destroying stockholder democracy. 

Sylvia F. Porter, in her syndicated column, New York Post (April 19, 1955) 
after referring to the Avery-Wolfson proxy fight over Montgomery Ward and 
after indicating that Congress had promised to look into proxy fights and gee 
if new legisiation or controis were needed, stated : 

“As a result, stockholders themselves are more aware of their own power— 
and a ‘stockholder democracy’ is being reborn in America.” 

The changes in the proxy rules which the SEC promulgated in 1954 will, as 
I shall presently show, abort the rebirth of “stockholder democracy.” 

The 1954 amendments of the SEC proxy rules and their destruction of stock. 
holder democracy pose the serious question whether Congress should have 
entrusted matters for the protection of the public interest and private investors 
to administrative agencies whose self-made rules are subject to the vagaries flow- 
ing from political change. 

A brief reference to the manner in which I became actively identified with 
problems relating to proxy voting of corporate stock may not be amiss. 

I am a lawyer. I was originally associated with the Wall Street firm of 
Root, Clark, Buckner & Howland between 1913 and 1921. ‘That firm is now 
known as Dewey, Ballantine, Bushby, Palmer & Wood. In 1922, shortly after 
i opened my own office for the practice of law, I became associate general counsel 
with Samuel Untermyer, of the New York State Lockwood Legislative Com- 
mittee. In connection with the activities of that committee I was appointed 
special assistant district attorney in New York County. That investigation 
propelled me into the representation of a number of labor unions and over the 
years I have been counsel for telephone unions in practically every part of this 
country—the Telephone Workers Organizing Committee of the CIO, the Commn- 
nications Workers of America, and a number of independent unions in the tele- 
phone field. I am presently counsel for the Alliance of Independent Telephone 
Unions, a number of its constituent member organizations, and am also counsel 
for a variety of unions in the electric light and power industry, the bakery indus- 
try, the electronics and engineering fields, including the Engineers and Scientists 
of America, etc. The Alliance of Independent Telephone Unions is a federation 
of 12 Bell System unions with a membership of approximately 125,000. 

About 10 years ago I appeared on behalf of the United Telephone Organiza- 
tions, which represents about 18,000 employees of the New York Telephone Co.'s 
plant department, downstate area, before the stockholders of the American 
Telephone & Telegraph Co., and assisted in the presentation of resolutions. 
These resolutions dealt with such matters as increases in the then minimum 
pension of the Bell System of $30 a month, employee representation on the com- 
pany’s board of directors, and kindred matters. 

The American Telephone & Telegraph Co. was one of the first of the large 
corporations to develop a plan for the installment purchase of its stock by its 
employees somewhat below the market. As a result, several hundred thousands 
of its employees have purchased close to 5 million shares of its steck. Im addi- 
tion, trade unions representing various employee groups in the Bell System, 
such as the United Telephone Organizations and the Alliance of Independent Tele- 
phone Unions, likewise bought American Telephone & Telegraph stock. One of 
the constituent members of the Alliance of Independent Telephone Unions, the 
International Brotherhood of Telephone Workers, owns 2,100 shares of American 
Telephone & Telegraph stock, which is approximately 50 percent of that owned 
by the entire board of directors of the American Telephone & Telegraph Co. 

For almost 10 successive years the United Telephone Organizations and later 
the Alliance of Independent Telephone Unions requested the American Tele- 
phone & Telegraph Co. to include in its management proxy statement a number 
of resolutions dealing with the company’s pension plan. For several years the 
company included such resolutions in its proxy statement. 

The resolutions, as originally presented, were in the form of mandatory direc- 
tions from the stockholders to the board of directors. 

In its proxy statement relating to the annual meeting of April 18, 1945, the 
company included the following on page 5: 

“The management believes that it is not in the interests of the stockholders 
for them to direct the management as to what shall be done about particular 
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items of the operation of the business. * * * The company is advised by counsel 
that in their opinion under applicable statutes and laws of New York, in which 
State the company is incorporated, the proposals are not proper subjects for 
action by stockholders and on this ground also management recommends a 
vote against each resolution.” 

When this statement was challenged at the meeting by a stockholder who 
was not a company employee or an official of any union, the then President 
Gifford responded : 

“We were advised by counsel—this last sentence says that, in their opinion, 
the proposals were not proper subjects for action by stockholders and, there- 
fore, had we followed counsel’s opinion, we need not have included these 
resolutions at all in the proxy statement. However, we are always anxious to 
find out what stockholders feel and think about things, and we are quite sincere 
in our statement in the paragraph that you just read that their suggestions 
and comments are always welcome, and we give them full consideration.” 

s e 3 @ a - a 

“* * * but we do not think it is to the interest of the stockholders for them 
to direct us in such a way that we have to follow that direction with reference 
to relatively specific matters of operation. But as to broad principles or as 
to suggestions and comments and recommendations, we are delighted to have 
them.” 

In the case of Miller v. Vanderlip (285 N. Y. 116), the court of appeals said: 

“Respondents rely upon cases which establish the well-settled doctrine that 
directors of a corporation may not be divested of their discretion in the manage- 
ment of the company’s affairs (Manson v. Curtis, 223 N. Y. 313, 119 N. B. 559, 
Ann. Cas. 1918E, 247; Fells v. Katz, 256 N. Y. 67, 175 N. E. 516; Me- 
Quade v. Stoneham, 263 N. Y. 323, 189 N. E. 234); but cf. Clark v. Dodge, 269 
N, Y. 410, 199 N. EB. 641.” 


* * * * * * * 


“While the directors owe a duty to all of the stockholders to act only accord- 
ing to their best judgment, there is no reason why any stockholder, or any 
outsider for that matter, may not urge upon the hoard considerations in favor of or 
opposed to a proposed course of action in the interest of the company. It can- 
not successfully be contended that directors must act without the advantage 
of taking into consideration the views and information furnished by others. 
To listen to the arguments advanced by others is not to abandon discretion 
or judgment in the premises, but merely to weigh as many factors as nossible.” 

The case of S. B. C. v. Transamerica Corporation (163 F. 2d 511 (3d Cir. 1947), 
cert. denied, 332 U. S. 847 (1948)), laid the foundation for permitting share- 
holders to make proposals under Rule X-14A-8 — at least in the form of recom- 
mendations or requests in regard to almost every matter reasonably related 
to the internal management of the company or to its business affairs. (Loss on 
Securities Regulations, pp. 538 and 539). 

If the Securities and Exchange Commission had intended to radically depart 
from the Transamerica case, or its past practice, with respect to the recommenda- 
tory action of stockholders, particularly in relationship to such extraordinary 
matters as were presented in the American Telerhone and Telegraph resolutions, 
it would, I submit, have said so either in its rule or in its release No. 4979. 

Stockholders were at the mercy of corporate management prior to the enact- 
ment of the Securities Exchange Act in 1934 largely because of the manner in 
which management was able to use the proxy instrument. The act, and the 
ultimate implementation thereof, by the Securities and Exchange Commission, 
were hailed as the salvation of the American corporate system. 

Adoption by the SEC of the amended rules in 1954 and its interpretation 
thereof in our case are retrogressive steps which would again move us into 
those dark days when our whole corporate system reached the precipice of 
potential destruction. 

As I indicated in a letter published by the New York Herald Tribune on 
January 17, 1954, such construction and interpretation will return us all to 
the days when a nondissenting, cemetery-silence descended upon the usual 
stockholders’ meeting before the SEC adopted its original proxy rules. 

As I understand it, the SEC was created under a law which was avowedly 
passed for the purpose of giving corporate owners a right of suffrage which 
they had not enjoyed. The Commission’s functions in that regard will be 
completely wiped out by the SEC 1954 amendments. 
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Pursuant to instructions received from the SEC, the Alliance of Independent 
Telephone Unions altered its resolutions in the last few years so as to make them 
recommendatory instead of mandatory inform. These resolutions received affirm. 
ative votes which ultimately reached the figure of 2,682,765 shares of A. T. & 7 
stock. However, management always succeeded in snowing under the resolutions 
proposed by union and employee stockholders by the simple device of having the 
management-designated proxies for stockholders, several members of the com- 
pany’s board of directors, vote in the negative the proxies returned to manage- 
ment. What proportion of these proxies were simply signed in blank with no 
specific vote on proposed resolutions no one has ever been able to ascertain be- 
cause the company has refused to divulge such information at its annual stock- 
holders’ meetings. 

In 1952 and 1953 the company refused to include in its proxy statement reso- 
lutions proposed by the Alliance of Independent Telephone Unions which con- 
sisted of a recommendation by the stockholders to the board of directors to 
eliminate the company practice of deducting one-half of the social-security bene- 
fits from its pension payments. The company’s objections to these resolutions 
were grounded upon the allegation that the resolutions were attempts by the 
Alliance of Independent Telephone Unions to advance personal or collective- 
bargaining claims and that they dealt with the ordinary operations of the busi- 
ness of the corporation. The then existing Securities and Exchange Commission 
overruled the company’s objections and directed the company to include the alli- 
ance’s proposals in its proxy statement. 

Disturbed by the mounting stockholders’ votes in favor of the alliance resolu- 
tion, the 1953 vote amounting to 2,682,765 shares, the company launched a drive 
to get the Securities and Exchange Commission, as reconstituted by President 
Eisenhower, to change its rules. 

The frenetic activities on behalf of the American Society of Corporate Secre- 
taries to bring about changes in the SEC proxy rules should certainly be exposed 
to public view. The society first wanted the SEC proxy rule X-14A-8 eliminated 
completely. It then decided to accomplish the same objective by proposing 
amendments. 

What appears to have resulted from the activities of that society were certain 
changes in the proxy rules proposed by the SEC. In brief, these proposed changes 
were as follows: 

(a) The expunging of a rule which had been in force and effect for 9 years 
and which required that a stockholders’ proposal be supported by 3 percent of 
the total votes cast in order to be eligible for resubmission at the next annual 
meeting. The proposed new rule substituted a galloping progression of 3, 6, and 
10 percent of the votes cast at stockholders’ meetings within a 5-year period in 
order to qualify a proposal for subsequent resubmission. 

(bd) A requirement that the proposal be one upon which the security holder 
under the laws of the issuer’s domicile would be entitled to have action taken 
at the meeting. 

(c) A proposal that management be permitted to exclude any resolution con- 
sisting of a recommendation or request that the management take action with 
respect to a matter relating to the conduct of the ordinary business operation 
of the issuer. 

The suggested increase in percentages was significant particularly in our huge 
absentee-owned corporations where invariably over 90 percent of the votes are 
cast by management through the device of a blanket authority proxy and the 
ballots are counted in secret by tellers appointed by management. 

The old 3-percent rule had operated without the slightest inconvenience, em- 
barrassment, or tinge of illegality for 9 years. The total percentage of stockholder 
proposals had been very small (about 2% percent of all proposals) as compared 
with management proposals. 

The proposal to hew to the line with respect to adherence to State corporate 
law seemed to be a departure from the decision in the case of SEC v. Transamerica 
Corp. (163 F. 2d 511 (C. A. 3d, 1947) ). 

The proposed change in the rules to narrow or limit the right of stockholders 
to make recommendations to management regarding the “ordinary business opera- 
tion of the issuer’’ contained ominous implications relating to the whole philosophy 
of stockholder democracy which the Commission’s later interpretation completely 
confirmed. 

Recognizing that these proposed changes in SEC rules meant progressively 
greater management control and constituted a subtle but giant step toward the 
extirpation of preexisting beneficial corporate democracy, the Alliance of Inde- 
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pendent Telephone Unions, on November 25, 1953, protested in writing to the 
SEC against the fact that the SEC had given the American Society of Corporate 
secretaries the privilege of a hearing with respect to the anticipated change in 
the proxy rules when no one else was given the same measure of consideration. 
In the course of that letter to the SEC signed by the alliance president, Mr. John 
Curtin, the following statements were made : 

“We are particularly disturbed by the fact that much of that organization’s 
activities have been spearheaded by James A. Farmer, the counsel for the 
American Telephone & Telegraph Co. It is significant indeed that at the annual 
meeting of the society held at Hot Springs, W. Va., on June 3 and 4, the com- 
mittee’s 13-page report entitled ‘History and Operations of Securities and Ex- 
change Commission Rule Governing Proposals by Stockholders’ was submitted 
py Mr. Farmer rather than the chairman of the committee, Mr. George J. Mc- 
Kenzie, of the Flintkote Co. It is even more significant that the report recom- 
mended the complete abolition of the Commission’s rule. Finally, it is most 
significant that no vote was taken on the report at that time by reason of the 
split which existed in that organization. 

“It is our considered judgment that the American Telephone & Telegraph Co. 
inspired, and has provided most of the motivation, power, and lawyers behind 
the drive to bring about changes in the proxy rules. The A. T. & T. not only 
wishes to silence its vast army of employee-stockholders but also wishes to 
still the voice of the Federation of Women Shareholders in American Business 
since so very large a portion of its entire stock issue is owned by women, and 
more particularly, since a majority of its employees are also women. 

“The proposed amendments to the proxy rules are antithetical to the original 
purposes behind the enactment of the Securities Exchange Act of 1934 as well 
as the evolvement of rule X—14A-8. If stockholder democracy is to be frus- 
trated and stockholders*®are to be relegated to the old corporate star-chamber 
methods which raised such havoc in our financial world, then we might just as 
well scrap the Securities and Exchange Act and go back to the horse and buggy 
era. 

As a result of the alliance request, the SEC held a public hearing on December 
16, 1953, in relationship to the proposed amendments of its proxy rules. It is 
significant, indeed, that the only ones who appeared in support of the proposed 
amendments were lawy¢rs representing the American Telephone & Telegraph 
Co., the American Society of Corporate Secretaries, Bethlehem Steel Corp., 
United States Steel Corp., New York Central, Union Pacific, Reading and Penn- 
sylvania Railroads, Baltimore & Ohio Railroad, Association of American Rail- 
roads, Southern Pacifie Co., and the Marine Midland Corp. 

It is just as significant that the nine individuals who opposed the proposed 
amendments were Mr. Benjamin A. Javitz, president of the United Shareholders 
of America; Mr. Lewis D. Gilbert, who, today, enjoys the reputation of being 
the most vocal, as well as persuasive, spokesman for stockholders at meetings of 
most of the large corporations of this country; Mrs. Wilma Soss, president of 
Federation of Women Shareholders in American Business Inc.; Mr. Leonard 
Klaber for various stockholders; Father David C. Bayne; Prof. Mortimer M. 
Caplin, of the University of Virginia; Prof. Franklin C. Latcham, of Western 
Rteserve University Law School; Mr. Frank Emerson, the then interpretative 
attorney for the Cleveland regional office of the Securities and Exchange Com- 
mission; and Mr. Abraham Weiner, my partner, who appeared for the Alliance 
of Independent Telephone Unions. 

Stockholders generally, women shareholders, and employee shareholders, to- 
gether with a number of outstanding authorities who appeared pro bono publico 
were alined against representatives of the largest corporations in this country. 

Father Bayne argued against the proposed amendments on moral grounds. 
He likened the corporate control over shareholders to state control over the 
individual in Communist countries. He showed how the totalitarian concept of 
communism could gain a powerful foothold if the management control of share- 
holders is accepted as part of their life. 

Professors Caplin and Latcham argued against the proposed amendments to 
the proxy rules by pointing to the fact that the legal position of shareholders 
in corporations was being gradually undermined and the proposed amendments 
were a step in that direction. 

Mr. Emerson presented figures demonstrating that the proxy rules, though in 
existence for 9 years, had worked no hardships against corporations, that the 


percentage of shareholders’ proposals was very small compared to the per- 
centage of management proposals, 
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Although the attorney speaking for Bethlehem Steel Corp., in favor of the 
amendments, argued that the present proxy rules were being abused by share. 
holders and that they cluttered up the proxy statements and tied up corporate 
business, the attorney speaking for the American Telephone & Telegraph (Co. 
pointed out that only $8 individuals or groups out of six-million-odd shareholders 
in the United States present shareholder proposals. 

Thus, corporate management was arguing, on the one hand, that shareholder 
proposals should be eliminated because they were in the form of gadflies while, on 
the other hand, it maintained that shareholders’ proposals should be eliminateq 
because they were so few in number anyway. 

When one of the corporate attorneys complained that a particular proposa) 
had failed to secure shareholder approval five consecutive times and should, there. 
fore, be eliminated altogether, my partner made the observation that, upon the 
same theory, the Republican Party which had lost five national elections in a row 
should not have been permitted a sixth attempt at the White House. 

In this connection, it is important to note that at the hearings before the SRc 
numerous examples were proffered which indicated that stockholder proposals 
were extremely effective in gaining benefits for stockholders and for the particu- 
lar corporations involved, even though they failed to receive a majority vote, 
Their constant repetition served to impinge them upon the conscience of corpo- 
rate management with the result that they were, in many cases, ultimately 
adopted by management. 

This honorable subcommittee is respectfully referred to the transcript of the 
hearing held by the SEC on December 16, 1953. From it the members of this sub- 
committee will ascertain, without any further argument by myself, that the 
presentation on behalf of the large corporations in support of the proposed 
changes in the SEC proxy rules were weak, pusillanimous and completely un- 
persuasive, whereas the presentations made in opposition to the changes were 
eloquently demonstrative of two things (a) that the rules had worked fairly in 
the past and the SEC had found it possible to carry out the intent of the 1934 
legislation, i. e., to protect the public interest and the interests of private in- 
vestors, and (0b) that the changes proposed would be completely destructive of 
the essential purposes of the Securities Exchange Act of 1934. For further docu- 
mentation I respectfully refer this honorable committee to the article entitled 
“Proxy Regulation and the Rulemaking Process: The 1954 Amendments” which 
appears in volume 40, No. 4, May 1954 of the Virginia Law Review. 

The SEC apparently accepted the arguments advanced on behalf of the large 
corporations and adopted the proposed changes in rules, excepting in one respect. 
It refused to go along with the suggestion that the names and addresses of 
stockholders proposing resolutions incorporated in management proxy state- 
ments should be omitted. 

The first victim to fall afoul of the changes in the rules was the Alliance of 
Independent Telephone Unions. The A. T. & T. refused to include in its proxy 
statement the alliance-proposed resolution, consisting of a recommendation by 
the stockholders to management similar to the one which it had made for a number 
of years, upon the grounds that, under new SEC rules, the company was not 
obliged to include any matter relating to the conduct of its ordinary business 
operation and that the resolution dealt with a personal, collective bargaining 
grievance. 

In the course of my oral presentation before the SEC on February 12, 1955, in 
opposition to the contentions advanced by the late John W. Davis’ law firm on 
behalf of the A. T. & T., I said: 

“Now let me point up some of my own personal difficulty, and I am now talking 
as a lawyer. I am not talking as a representative of a union or even a stock- 
holder as such. I am talking essentially as a lawyer. I don’t think there is any 
problem here about the division of rights. I don’t think there is any question 
about the law. I think the law is perfectly clear, and I think what the Davis firm 
submitted to this Commission is as elementary as it could be. In other words, 
that a board of directors has rights which reach to the blue sky, unless those 
rights by statute are vested in stockholders. I don’t think there is the slightest 
question about that. But as I understood at least the dictum of the Trans 
America case, and as I have understood the actions of this Commission in the 
past, it was my expectation that recommendations that were to be made by stock- 
holders with respect to matters of substantial importance, matters that affected 
the stockholders, that affected the company quite seriously, that that right was 
not to be taken away from stockholders; that that right as a matter of fact was 
regarded as an extraordinarily valuable right. 
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“When anybody comes in here and suggests to you that you are obliged to in- 
terpret C-5 so as to deprive stockholders of that specific right—the right of making 
recommendations—I say that that cannot be suggested to you as a matter of law. 
The Congress of the United States has vested this Commission with enormous 
discretion in this particular matter. You have the power literally to make law 
on this subject. You have the power to say what the law is, because Congress has 
said that you shall have that power; and you have the power to say in a regula- 
tion, if you wish to do it, that stockholders may no longer make recommendations 
with respect to matters of substance. 

“If you said that, then we have no case here. If you intended by C—5 to say 
that stockholders May not make a recommendation of any character unless a 
State statute gives the stockholders the right to mandate the board of directors, 
then I repeat we have no case. But aside from our having no case, I suggest to 
this Commission, and I suggest it in all seriousness, that you have in my judg- 
ment at least destroyed a good part of the foundation of the Securities Ex- 
change Act. I think to a very large extent you have narrowed and delimited 
the rights that stockholders presumably enjoyed by reason of the enactment of 
the Securities Exchange Act, by reason of the regulations that have been 
written by the Securities and Exchange Commission in the past, and by reason 
of the interpretation of those regulations. 

“Now I say this to you for this reason. If the cases that have been cited to 
you stand for the theory that stockholders may, under the present rules as 
amended of this Commission, only act in relationship to the board of directors 
with respect to matters that the statute of a State says that they may act and no 
others, then the right and the power of making recommendations is completely 
gone. I think when you say that and when you do that, you destroy the whole 
line of cases in many of the States which have decided—and this is aside from the 
Transamerica case—several times that one of the inherent rights of stock- 
holders of a corporation are the advisory rights.” 

The SEC sustained the company’s argument this year and refused to direct 
the company, as it had in the 2 preceding years, to include the alliance resolu- 
tion in the company proxy statement. 

Chairman Demmler, in responding to a letter of inquiry written to him by 
Senator Lehman, indicated on March 10, 1954, that the Commission’s ruling was 
grounded “at least” upon its conclusion that the resolution dealt with ‘the con- 
duct of the ordinary business operations of the A. T. & T.” 

The alliance sought to obtain a specific ruling from the Commission so that 
it could seek review thereof in the courts. Unfortunately, the Commission insists 
upon handling matters of this kind on an informal basis and does not issue formal 
orders disposing of such matters. 

As a result, the alliance was obliged to seek relief in the United States District 
Court, Southern District of New York. It endeavored to obtain an injunction 
restraining the holding of the A. T. & T. annual stockholders’ meeting until its 
resolution could be included in management's proxy statement. Judge Knox, in 
denying the application, upheld both the Commission’s rule and its determination. 
An attempt on the part of the alliance to obtain a stay from the Cireuit Court of 
Appeals, Second Circuit, pending the determination of its appeal, also failed. 
The matter then became academic since the appeal could not be processed before 
the annual meeting was held. 

More than 20 years ago, Messrs. Berle and Means stated in their book, The 
Modern Corporation and Private Property, at page 89, that the usual stockholder 
has little power over the affairs of the enterprise and his vote, if he has one, is 
rarely capable of being used as an instrument of democratic control. They 
added: “The separation of ownership and control has become virtually complete. 
The bulk of the owners have in fact almost no control over the enterprise, while 
those in control hold only a negligible proportion of the total ownership.” 

It was this state of things which the Securities Exchange Act of 1933-3 
sought to alter. 

Professor Dodd, in his stimulating article, The Modern Corporation, Private 
Property, and Recent Federal Legislation (54 Harvard Law Review 917, 921), 
threw out the cynical suggestion that the increasing powers of the directors or 
controlling groups of corporations “are easier to reconcile with an unorthodox 
theory that corporate managements hire capital, than with our traditional as- 
sumption that shareholders, as owners of corporate capital, hire management.” 

If, in truth and in fact, corporate managements merely hire the money of 
stockholders without giving to them any of the security or protection which 
usually follows in a debtor-creditor relationship then the public should be alerted 
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to a realization of its consequence before it entrusts much more of its money jpt, 
the hands of those who have only contemptuous regard for the wishes of investors. 

In the course of the oral argument I presented before the SEC on February 19 
1954, Chairman Demmler indicated that he had been unable to find anything jy 
the legislative history of the Securities Exchange Act which reflected congressiong| 
intent that the proxy rules of the Commission should go beyond mere disclosure 
and should assure the free exercise of the voting rights of stockholders, par. 
ticularly with respect to the type of information they should have in order ty 
vote intelligently on matters which management anticipated might come up at g 
stockholders’ meeting. 

Under section 14 of the Securities Exchange Act of 1934, the use of interstate 
facilities for the solicitation of proxies is prohibited unless there has been con. 
pliance with the rules and regulations prescribed by the SEC as “necessary or 
appropriate in the public interest or for the protection of investors.” Congress, 
therefore, obviously intended to grant to the SEC the broadest authority in the 
control of proxy solicitation, a grant which would support the adoption by the SE 
of any reasonable regulatory provision and not simply provisions devoted to 
securing the bare disclosure of information. 

The House committee which had under advisement what later became the 
Securities Exchange Act of 1934 flatly stated that the proposed bill gave the 
Commission “power to control the conditions under which proxies may be go- 
licited with a view to preventing the recurrence of abuses which have frustrated 
the free exercise of the voting rights of stockholders.” (See H. R. 1383, 734 
Cong. 2d sess., pp. 13-14, (1934) ). 

It must be recognized that the emphasis in the Securities Exchange Act of 1934 
as contrasted with the apparent “disclosure” characteristics of the Securities Act 
of 1933 was upon “regulation and control.” Section 2 of the 1934 act, in describ- 
ing the necessity for regulation as provided in the act, contains the following: 

“For the reasons hereinafter enumerated transactions in securities * * * are 
affected by a national public interest which makes it necessary to provide for 
regulation and control of such transactions and matters related thereto, * * * 
and to impose requirements necessary to make such regulation and control rea- 
sonably complete.’ [Emphasis supplied.] 

In upholding a wider application of the proxy rules other than mere disclosure, 
the Transamerica case (supra), indicates the willingness at least on the part 
of the courts to use as an interpretative guide, both the general spirit of the act 
of 1934 and the specific intent of Congress in adopting the proxy provisions of that 
act. As so frankly pointed out by the SEC’s then Director of the Corporation 
Finance Division (now Executive Adviser to the Commission), the present rules 
requiring that stockholders be given an opportunity to vote for or against pro- 
posals included in management’s proxy material, goes beyond the disclosure prin- 
ciple and could only be encompassed within the extension covering the “regulation 
and control” which were added through section 2 of the 134 act. (Hearings be- 
fore Interstate and Foreign Commerce on H. R. 1493, H. R. 1821, and H. R. 2019, 
78th Cong. 1st sess. 170 (1943)) (pp. 286-239). 

In Loss, Securities Regulations, page 525, the following appears: 

“The Commission’s power under section 14 (a) is not necessarily limited to in- 
suring full disclosure. 

Mr. Loss cites as his authority the transcript of hearings before House Com- 
mittee on Interstate and Foreign Commerce on H. R. 1493, H. R. 1821, and H. R. 
2019, 78th Congress, Ist session (1948). 

The transcript of the hearings referred to by Mr. Loss contains a great deal of 
material sustaining his position, For example, on page 12, Hon. Ganson Purcell, 
the then Chairman of the Commission read into the record from H. R. 1383, 73d 
Congress, 2d session, pages 13-14 the following : 

“Fair corporate suffrage is an important right that should attach to every 
equity security bought on a public exchange. Managements of properties owned 
by the investing public should not be permitted to perpetuate themselves by the 
misuse of corporate proxies. Insiders having little or no substantial interest in 
the properties they manage have often retained their control without an adequate 
disclosure of their interest and without an adequate explanation of the manage- 
ment nolicies they intend to pursue.” 

That same committee, Commissioner Purcell pointed out went on to em- 
phasize: 

“* * * the use of the exchanges should involve a corresponding duty accord- 
ing to shareholders’ fair suffrage. For this reason the proposed bill gives 
the * * * Commission power to control the conditions under which proxies may 
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pe solicited with a view to preventing the recurrence of abuses which have frus- 
rrated the free exercise of the voting rights of stockholders.” 

At page 90 of the same report the following appears: 

“Commissioner PuRCELL. As I pointed out, we have followed that fundamental 
theory that disclosure was the best principle to apply in adopting regulations 
under the proxy sections ; but I do not think that the prory section itself is limited 
to disclosure. In fact, not only that, but I think the reports of this Committee 
and of the Senate Banking and Currency Committee, clearly contemplate action 
heyond disclosure.” [Emphasis supplied.] 

At pages 237-239 of the same report a colloquy took place between Congress- 
man Wilkinson and Mr. Baldwin B. Bane, the then Director of the Corporation 
Finance Division, regarding the question as to whether the Commission should 
have gone beyond disclosure in relationship to its proxy rules. Although they 
were in disagreement regarding congressional intent both agreed that since 
there was such disagreement and that the Commission in its rules was going 
beyond disclosure, Congress should clear up the matter by either clarifying or 
changing the law. 

It is significant indeed that neither the 78th Congress nor any succeeding Con- 
cress has changed the law. 

With due respect to the Commission, an administrative agency should not, it 
is submitted, have attempted to legislate on the subject, particularly since the 
rules have been interpreted for so many years to reflect as congressional intent 
the fact that the Commission should go beyond disclosure in connection with 
its proxy rules. 

The Senate committee, as Commissioner Purcell pointed out in his testimony, 
took exactly the same position as did the House committee. In the Senate 
Committee Report No. 792, 73d Congress, 2d session (April 17, 1934), page 12, 
under the heading “Proxies” the following appears: 

“In order that the stockholder may have adequate knowledge as to the manner 
in which his interests are being served, it is essential that he be enlightened not 
only as to the financial condition of the corporation, but also as to the major 
questions of policy, which are decided at stockholders’ meetings.” [Emphasis 
supplied. ] 

Mr. Harry Heller, Assistant Director of Corporation Finance of the SEC, who 
has been a member of the SEC staff for a number of years, wrote the following 
in an article entitled “Stockholder Proposals” (in 4 Va. L. Weekly Dicta Com- 
pilation) : 

“The Commission has in this framework of reference consistently ruled that 
proposals purporting to direct the directors in the management of the business 
operations of the company are improper. 

“So also are the proposals commanding the directors to initiate corporate 
procedures which they alone can initiate, or proposals which ignore the statu- 
tory rule of the directors and propose the direct adoption of the particular cor- 
porate proceedure. However, proposals relating to matters in those areas which 
are confined to management exclusively under State law are held proper by the 
Commission, if they are phrased merely as a request or recommendation that 
the board consider the advisability of the action or procedure proposed by the 
stockholders.” 

The following excerpts taken from the brief submitted on behalf of the SEC 
in the Transamerica case (supra) are eloquently expressive of the views held 
by the predecessors of the present SEC. They follow: 

“The emphasis in the legislative history is on securing to stockholders the 
free exercise of voting rights which have been curtailed through proxy abuses, 
and not on any purpose to redistribute powers and prerogatives as between 
security holders and directors (brief, p. 35). 

“The legislative intent is to ‘restore “fair corporate suffrage” by employing the 
Federal power to curb abuses of the proxy machinery by which entrenched 
minorities had denied to security holders any effective voice in the management 
of their corporations.’ 

“The Commission has conceived its functions to be to supply through the proxy 
machinery the nearest practical equivalent to the conditions for effective self- 
government by stockholders such as prevailed at the old type of meeting which 
was personally attended by stockholders who knew each other and their officers 
and directors (brief, p. 17). : 

“The basic purpose of the Commission’s proxy rules was to prevent the man- 
agement of a corporation, whose securities have been distributed in interstate 
commerce and are listed upon a national security exchange, from taking advan- 
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tage of the dispersal and anonymity of their stockholders to frustrate the 
theoretical voting rights of the stockholders as conferred by State law” (brief. 
p. 10). 

An examination of the annual reports of the Commission beginning with the 
13th and concluding with the 18th reveals the following with respect to the 
number of employee pension proposals which were included in proxy statements: 

“In 1947, there were 75 proposals relating to employee pension plans. This 
was fourth on the list of proposals in point of numbers, exceeded only by pro- 
posals on (1) issuance of new securities; (2) amendments to bylaws; and (3) 
approval of independent auditors (13th annual report). 

“In 1948 there were 66 proposals on pension plans and these were exceeded 
only by (1) mergers, ete.; (2) issuance of new securities; (3) amendments to 
bylaws; and (4) approval of independent auditors (14th annual report). 

In 1949, there were 59 proposals relating to employee pension plans and these 
were exceeded only by (1) issuance of new securities; (2) amendments to by- 
laws; and (3) stockholders approval of independent auditors (15th annual 
report). 

In 1950 there were 49 proposals relating to employee pension plans and these 
were exceeded only by (1) issuance of new securities; (2) amendments to by- 
laws; and (3) stockholders approval of independent auditors (16th annual 
report). 

In 1951 there were 152 proposals relating to employee pension plans and these 
were exceeded only by (1) issuance of new securities; (2) amendments to by- 
laws; and (8) stockholders approval of independent auditors (17th annual 
report). 

In 1952 there were 116 proposals relating to employee pension plans and these 
were exceeded only by 2 others on the list (18th annual report). 

The 1952 report contains the following interesting statement: 

“While the number of proxy statements dealing with employee pension plans, 
116, is substantially less than the corresponding 152 proxy statements in 1950, 
it should be noted that the 1952 total reflected an increase of more than 200 
percent over the corresponding totai of 49 in 1949.” 

Many of these pension proposals were made by labor unions and by employee- 
stockholders. At no time was any question raised about the impropriety of such 
resolutions as being personal in nature other than the questions raised by the 
American Telephone & Telegraph Co. in 1952 and 1958 with respect to the 
identical resolutions now under consideration. 

We have then the following: (a) A pattern of corporate behavior wherein 
stockholders are called upon to pass on pensions: (b) a large number of pension 
resolutions included in proxy statements through the years; (c) no one raising 
any question other than this company regarding the propriety of such resolu- 
tions; and (d) the decisions of the Commission in 1952 and 1953 against the 
company’s contentions that this type of proposal is a personal claim. The rule 
of stare decisis which is so firmly embedded in our jurisprudence and which 
contributes toward its stability would seem to have a place in a quasijudicial 
commission such as the SEC, particularly since stability is even more important, 
if anything, in the administration of laws dealing with our financial markets. 

The former Chairman of the SEC, Mr. Demmler, said recently in a speech 
that the new regulations were really a sieve which enabled the Commission to 
sift out bad stockholder proposals. The “sieve” has developed large holes 
through which the public interest will fall with disturbing national conse- 
quences. 

Ready to walk the plank into the briny deep of destruction are recommended 
pension ceilings, executive salaries, executive stock bonuses as well as every- 
thing else which does not come specifically under some State statute authorizing 
stockholders to mandatorily direct some specific action by boards of directors. 

Stockholders who are gagged might fit into the scheme of things which exists 
now in Soviet Russia but the destruction of any type of democracy in this coun- 
try, whether it be called stockholder democracy or free enterprise, does not 
serve the interests of our people in a world now torn by a conflict with respect 
to the aims, goals, and deep-seated yearnings of free people. 


Senator Lenman. The next witness is Mr. Leo Brady of the firm 
of Gordon, Brady, Caffery & Keller, of New York. 
Have you a prepared statement ? 
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STATEMENT OF LEO BRADY, NEW YORK, N. Y. 


Mr. Brapy. No, sir; I have not. 

My name is Leo Brady. I ama lawyer in New York City, and my 
jrm is Gordon, Brady, Caffrey & Keller, 120 Broadway. 

[ am here in response to a letter dated June 29, 1956, addressed to me 
and signed by Robert A. Wallace, staff director of this committee. 

The suggestion was made that as a result of certain experiences I 
might be able to offer certain comments of interest or value to this 
committee. 

I represent no stockholders here. I represent no clients here. I 
am here as a citizen in answer to this letter. I do want to say that I 
feel very strongly about one matter which has come to my attention 
in connection with the field of proxy contests. 

Apparently it is the law now, or at least it is stated to be the law, 
that on a preliminary injunction a final disposition of a controversy 
may be made. 

Let me illustrate. The SEC, on the eve of an annual stockholders’ 
meeting, marches into court, practically without notice and asks the 
court for a preliminary injunction on the ground that certain state- 
ments made by an opposition body are misleading. It has always 
been our understanding in all fields of the law that the purpose of a 
preliminary injunction was to preserve the status quo. But the SEC 
admitted that the result of that determination would, in effect, be final 
and complete. 

In other words, a large issue involving tens of thousands of stock- 
holders would be finally determined with resulting disfranchisement 
of more than a million and a half votes. That was a specific matter 
in question. 

I do not think one need be a lawyer to have a feeling of shock that 
such a situation can obtain in our country. I frankly would be hard 
put to justify that to people of not only our own country but people 
in foreign countries who are supposed to have somewhat less of the 
freedoms which we enjoy here. 

It is true that there are certain safeguards. The SEC is supposed 
to exercise an amount of judgment and discretion. And the court 
before whom the matter 1s submitted is also supposed to exercise 
some judgment and discretion. But I submit there are some matters 
which are far too important to entrust to anybody’s judgment or 
discretion. That is not meant in. any manner or form as disrespect 
for any bureau or body or court. I say that before there should be a 
final determination of the controversy there should be a trial of 
the issues—not affidavits, not hearsay statements made by certain 
people and incorporated in an affidavit submitted by the Commission 
or anybody else. 

The point which I make grows out of experience, and I saw a case 
where more than 1,500,000 votes submitted in opposition to a man- 
agement could not be voted because the SEC and the court said, “We 
think there have been some misleading statements.” 

I do not want to go into that issue, although the records are avail- 
able for this committee. : 

Senator Leaman. What case was that ? 

Mr. Brapy. That was the Libby proxy contest. 
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Senator Lenman. Were you representing the contesting stock. 
holders ? 

Mr. Brapy. I did then, sir. I do not now. I am not here at their 
request. In fact, I am here without their knowledge. I just got the 
letter the other day, and I am not 

Senator Leuman. Just for the sake of the record, I would like to 
have it very clear. You asked to be heard, did you not? 

Mr. Brapy. No, sir; I did not. 

Mr. FetpMan. Let me say for the record 

Mr. Brapy. About a year ago I think it was there were some com- 
plaints made about the opposition. Charges were made, and the com- 
mittee sent atelgram. I think I may have sent it in behalf of the com- 
mittee stating that the charges were unfounded, and in connection 
with the threatened investigation the committee would welcome a hear- 
ing. They thought that they could set forth the facts which had not 
been set forth in the newspaper, at least as the newspaper statements 
appeared. 

Mr. FreL_pMAN. Well, let me state for the record that identical let- 
ters were sent to Mr. Bridges of Libby, McNeill & Libby and to Mr. 
brady, representing the other group in the Libby, McNeill & Libby 
contest, akin g that they submit a statement for the record by July 13. 
Mr. Brady called on Tuesday and asked to be heard today. 

Mr. Brapy. Well, Mr. Feldman 

Senator Leuman. Is this Mr. Brady ? 

Mr. Brapy. I am Mr. Brady. I said that I did not have a state- 
ment. I did not know whether I would have time to prepare one, but 
that I would be available on Friday, and if the committee were in- 
terested in hearing a few oral remarks I would be pleased to appear. 

Senator Leuman. All right. I just wanted to have the record clear 
on this point. 

Mr. Brapy. Certainly. 

I say that it seems to me that this issue is much larger than whether 
the SEC should have this right or that right or whether the court 
should have powers curtailed. The issue here is whether or not an 
important matter may be determined without a trial. 

I think I could embellish that somewhat, but, in the last analysis, 
we cannot add very much to it. That is the simple fact. 

I might say that the controversy in the case in question, the Libby 
contest, Was, in my opinion, very similar to the controversy which we 
see appearing in the papers from day to day, more particularly and 
more immediately the matter as to whether the Russians are superior 
to us in the production of various types of aircraft. Mr. Wilson says 
“No.” General Twining says something else. The Pentagon has a 
different view. And the White House expresses something else. It 
it a matter of opinion. 

I think we are still free to express opinions. I am very aware of 
the fact that sometimes opinions can create misstatements and mis- 
leading im ressions. But for a commission to act as a censor, I think 
the evils rceat in that are far greater than a controversy between 
the ins and the outs. 

And I may say this, sirs: That-I do not believe Congress ever gave 
the SEC the right or the power—— , 

Senator Lenman. Will you take over, Senator Bennett? I just 
have to answer a telephone call. You proceed, Mr. Brady. 





STOCK MARKET STUDY 1667 


Mr. Brapy. I do not think that Congress ever gave the SEC the au- 
thority to act as it has acted in the case which I have discussed. 

| made a very careful search of the whole history of this legislation, 
of the debates, and I found a lot of discussion about the abuses on the 
part of management, rigging of markets, manipulations, inside deals— 
the things which we hear about by people in control, especially en- 
trenched control. But I found not one word about regulating con- 
iroversies in connection with a proxy contest. 

Maybe they should be regulated. I am not arguing that point. 1 
am saying I do not think Congress has attempted todo it. I think that 
the SEC has usurped the power, and I think in the particular case that 
the court went along with that usurpation. Under those cireum- 
stances, I think that Congress ought to take a good look as to whether 
it wants that usurped power to continue on the part of the Commis- 
sion or whether it wants to limit it. 

| say that the most modest limitation, certainly a limitation con- 
sistent with our whole field of law in every other respect, should be 
de minimis, Senator—to require a hearing, a trial of the issues before 
finally disposing of the matter. 

Senator Bennett. Before the SEC or before a court ! 

Mr. Brapy. Before somebody competent to handle it. I would not 
attempt to say. I rather lean toward entrusting such powers to a 
court. But that may be a matter of opinion. 

Senator Bennetr. Just as a matter of practice, do you think the 
SEC would be able to perform any function with respect to develop- 
ing the truth in proxy contests if 1t had to await court interpretation 
on every question as to whether or not this statement were misleading 
or that statement were inaccurate ? 

Mr. Brapy. I think the best answer to that is that in the twenty- 
odd years which the Commission has been acting I think it has only 
sought 1 or 2 injunctions in all that period of time, so I do not think 
that the issue exactly plagues the Commission. 

Senator BENNET?. We are going to have Mr. Armstrong before us in 
1 little while, and I am going to ask him. I am going to raise this 
question with hum which you have raised. But do you not think that 
the reason it has only sought 1 or 2 injunctions grows out of the fact 
that people who would be. involved in such a situation recognize its 
power and adjust or amend their statements in accordance with the 
expressed request of the SEC so that no court has been necessary ? 

Mr. Brapy. Ido. I think there is a great deal of truth in that, yes, 
sir. 

Senator Bennerr. So that there is power, there is force, there is 
value in the fact that the SEC has the power to require these changes 
without being forced to court in every one of them? 

Mr. Brapy. That isright. I think they do the job rather effectively 
that way. When they have to go to court, in their opinion, then I think 
the court should decide the matter. After all, they cannot exactly be 
judge, prosecutor, and all sides of one issue. 

Senator Lenman. I believe as strongly in stockholder democracy as 
anybody else. I have been fighting for that as far back as I can re- 
member. But it does seem to me that you can only get stockholder 
democracy if the issues that are submitted to the stockholders are 
honestly and fairly presented. 

Mr. Brapy. T agree with you, sir. 
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Senator Leuman. We have had instances of gross imaccuracy jp q 
statement of the issues by which it was attempted to mislead the stock. 
holders. It is the duty ‘of the SEC, it seems to me, to scrutinize the 
material that goes out and, if necessary, to put a stop to those particular 
instances in which an unfair presentation has been made to the stock. 
holders. I think that going to the courts has not been necessary in a 
great many instances because of the vigilance of the SEC in serutiniz. 
ing the proxy material. 

Sometimes I would like to see them go further than they have gone, 
because I know that there have been many, many attempts to mislead 
people that have been made. 

I want to point out that, although I express no opinion as to its 

validity or its wisdom, there is a school of thought that would give 
the SEC the power to stop elections because of misrepr esentation with- 
out recourse to the courts, without getting an injunction. 

What the Congress may decide to do on that now or at some future 
time I do not know, but there is that very definite school of thought, 

Mr. Brapy. Senator, I do not think we disagree, but I do not think 
perhaps I have pinpointed the issue sufficiently. My point is this: 
There is no quarrel about the SEC seeking an injunction. I said that 
I did not think they were granted the power, but that was collateral to 
my main comment. They now seek the injunction. Let’s suppose they 
should be able to and the court should properly adjourn the meeting 
and not allow these misleading insurgents to cast their votes on the 
appointed date until there has Rees a determination as to whether the 
matter is misleading or not. Who determines whether it is mislead- 
ing? Do I decide whether Mr. Wilson is right or General Twining 
is right? Does the SEC say whether or not the statement is mis- 
leading ? 

In the specific case, Senator Lehman, the SEC made two charges 
that certain statements were misleading. Out of 5 alleged misleading 
statements, 2 of them which they said were grossly misleading, shock- 
ingly misleading, the court found not misleading at all. 

‘Tt does-not follow that simply because the SEC thinks a statement 
is misleading that it is in fact or law misleading. I say in the case in 
question it was at most an honest difference of opinion, a fair field for 
debate. The committee thought the management was inefficient. It 
had made a dismal record, and they said so, and they gave statistics to 
support their position. Management felt that was wrong. They 
thought it was an untruth. Do you decide the issue before the untruth 
is determined ? 

Seantor Lenman. Well, what is your proposal? That the courts do 
not hear a case, do not issue an injunction at all pending the time 
that a‘determination can be made by the court ¢ 

Mr. Bravy. They do not permit the meeting to be held pending 
the determination of the issues. Nobody objected to the injunction re- 
straining the meeting. That was all right. But the court said, “Un- 
der this cloud of the injunction, under the stigma, go out and ‘in the 
next 20 days circularize 26,000 stockholders, submit your material 
to the SEC, and then appear at the meeting and cast your votes.” 

In the first place, it was physically impossible. In the second place, 
it was fmancially impossible. And in the third place, nobody of any 


decency or judgment would have attempted to go out and solicit votes 
under that cloud or stigma. 
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So that, in effect, what the court did was not to give time for the 
holding of a meeting. It had a certain appearance of that, but, in 
fact, what the court did was finally to decide the issue and make im- 
possible the holding of a meeting in opposition to the management. In 
other words, the management cast its votes, which were unchallenged, 
hut the opposition could not cast its votes. I say that is one sided. 

Senator LenMaNn,. Is not the question the decision as to whether the 
court would postpone the meeting or not within the discretion of the 
court itself? 

Mr. Brapy. It was in that case. The court has power. 

Senator Leuman, Yes. 

Mr. Brapy. I am saying, Senator, that the court should not have 
that power. I say that to the audience, whether they are judges or 
lawyers or laymen. No judge should have the power to dispose of 
an issue on a preliminary motion. That is the vice of the matter. 

Of course, he had the power. I think it was an abuse of his power. 
He had it, but he should not be permitted to have that power. 

If this body wants, I shall be glad to submit any of the records— 
and they are all of record in the Federal court—and if counsel should 
want it, I can point out by chapter and verse the things which I think 
represent this shocking 

Senator Leuman. Have you got a copy of the decision in the case 
with you? 

Mr. Brapy. I think I have, I have some of my notes alongside, so 
perhaps I had better send an unmarked copy. ; 

Senator Lenman, All right. Will you send it, please? (See p. 
1712.) 

Mr. Brapy. I would be glad to. 

Senator Lenman. We would be glad to receive any material that 
you wish to send us, but we are not asking for any additional mate- 
rial—unless the Senator 

Senator Bennert. No. 

Mr. Brapy, I do not want to clutter your record. If you are inter- 
ested in that particular case—— 

Senator LEHMAN. We would like a copy of the decision in that case. 

Thank you very much, Mr. Brady. 

Mr. Brapy. Thank you, sir. 

Senator Lenman. The next witness is Chairman Armstrong of the 
Securities and Exchange Commission. 


All right, Mr. Chairman, if you will proceed. Have you a written 
statement ? 


STATEMENT OF J. SINCLAIR ARMSTRONG, CHAIRMAN, SECURITIES 
AND EXCHANGE COMMISSION—Resumed 


Mr. Armstrong. Yes, sir; I do. 

Senator Lenman. Are you going to read this, or are you going 
to—— 

Mr. Armstrrone. I will accord myself to the committee’s desires. 
| had planned to read it, but if you desire not 

Senator Lenman. It is perfectly all right. 

Senator Bennett. Mr. Chairman, could the Chairman of the SEC 
identify the men who are with him for the revord ? 

Mr. Armstrong. Thank you, Senator Lehman and Senator Bennett. 

60650—56— pt. 3——_23 





1670 STOCK MARKET STUDY 


For the record, I am J. Sinclair Armstrong, of Illinois, a member 
of the Securities and Exchange Commission, presently serving as jts 
Chairman. 

I am accompanied today by my fellow Commissioners, Andrev 
Downey Orrick, of California; Harold P. Patterson, of Virginia: 
and Earl Freeman Hastings, of Arizona. Commissioner Sargent, 
who was confirmed in office by the Senate last week, i is in the Wes 
York office today winding up his affairs there, so he is not with us. 

I am also ace ompanied | by Mr. Byron D. Woodside, who is sitting 
on my right, the Director of the Division of Cor poration Finance. 
which assists the Commission in its administration of section 14 of 
the Securities Exchange Act of 1934. 

And I am accompanied on my left by Mr. Thomas G. Meeker, the 
General Counsel of the Securities and Exchange Commission. 

Also present are Mr. Bruce Carson, the Associate General Counsel 
of the Commission; Mr. Manuel F. Cohen, the counsel for the Divi- 
sion of Corporation Finance; Mr. George Blackstone, the Associate 
Director of the Division of Corporation Finance; Mr. Philip A 
Loomis, the Director of the Division of Trading and Peclidnges: Mr. 
Alexander Cohen, Assistant General Counsel; and Mr. Francis G. 
Uriell, who is executive assistant to the Chairman. 

Senator Lenman. Who is running the SEC this morning? 

Mr. Armstrone. Senator Lehman, we consider that the Senate Com- 
mittee on Banking and Currency is running us right at the moment, 
as it has the duty ‘to do under section 124 of the Legislative Reorgan- 
ization Act of 1946. 

Senator Leuman. We are glad to welcome these gentlemen. We 
are honored by their presence. 

Mr. Armsrrone. Thank you for your gracious introduction, Sen- 
ator Lehman. 

You will recall, sir, that I appeared before this subcommittee on 
the 15th of June 1955, just a year ago, to discuss the administration 
of the Commission’s proxy rules under section 14 of the Securities 
Exchange Act in regard to proxy contests for control of listed com- 
panies, ‘and we are delighted to appear here today at the invitation 
of the committee to discuss this matter as of the present time, to 
describe certain changes which the Commission has made in its proxy 
rules, and to state the manner in which these changes have operated 
during the past proxy season. 

Now, I might just mention at this point that Mr. Woodside and I 
appeared at an annual meeting of the American Society of Corporate 

Secretaries in Yosemite, Calif., on the 4th of June, and I delivered 
a formal address on the subject. Much of what I have to say this 
morning was mentioned in that address. And at page 10683 of yester- 
day’s issue of the Congressional Record there was a reference to the 
fact that that address would appear today in the appendix of the 
Congressional Record. See pages A5320-5322 of today’s Congres- 
sional Record (102 Congressional Record, A5320-5322). 

In the previous appearance before the subcommittee, Mr. Chairman, 
we discussed the statutory basis for the proxy rules and the manner 
in which they have been applied with reference to proxy contests. 
We also outlined various problems which have arisen in proxy con- 
tests, and we endeavored to explain how the rules were applied in 
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the solution of these problems. We stated that the rules as they 
stood at that time—that is, in June of 1955—were not entirely ade- 
quate to deal with these sroblems and needed to be amplified or 
clarified so that their applicability would be beyond question. 

In the course of the testimony, there were listed a number of changes 
that might be made in order to make the proxy rules more suitable 
as apphed to proxy contests. We indicated that the staff had been 
studying the matter for some time, and that means particularly the 
Division of Corporation Finance, the top men of which are here to- 
day, and that they suggested that the Commission consider certain 
yroposals designed to meet the problems which had been presented. 

At that time the proposals had not advanced to the stage of legal 
drafting, but in general they dealt with methods of defing more 
yrecisely the permissible and required conduct of opposing factions 
in a contest for corporate control. 

After 2 years of very intense study of this subject, in January of 
1956, the Commission adopted revisions of its proxy rules designed 
to clarify and make more specific the intent of the rules as they relate 
to contests for the election or removal of directors. And this is ex- 
pressed in Securities Exchange Act Release No. 5276, promulgated 
on January—my footnote here says January 17. I want to correct 
that. 

Mr. Fetpman. That is right. 

Mr. Armsrrone. January 17, but effective, I believe, January 31, 
1956. 

Mr. FetoMan. January 30, Effective January 30. 

Mr. Armsrrone. January 30. Thank you. 

And we would suggest, Senator Lehman, that the release I have 
just referred to be placed in the record at this point. 

Senator Lenman. There being no objection, it is ordered. 

(The release referred to follows:) 


SECURITIES AND EXCHANGE COMMISSION, 
Washington 25, D. C., January 17, 1956. 


SeEcuRITIES EXCHANGE Act or 1934 
Release No. 5276 
ADOPTION OF AMENDMENTS TO PROXY RULES 


The Securities and Exchange Commission has adopted certain amendments 
to its proxy rules contained in Regulation X-—14 under the Securities Exchange 
Act of 1934. Notice of the proposed amendments and an invitation to submit 
comments and suggestions thereon were published on August 23, 1955. There- 
after pursuant to notice published on November 4, 1955, a public hearing was 
held on November 17. On the basis of the comments and suggestions received 
from the public and the testimony in the public hearing, a revised draft of the 
propaaaa amendment was prepared and published for comment on December 14, 
955. 

The Commission has now considered all of the comments and suggestions 
received and has determined that the proposed amendments should be adopted 
with certain modifications therein. The text of the amendments. as adopted is 
attached hereto. 

The principal purpose of the amendments is to clarify the applicability of 
Regulation X-I4 to proxy contests with respect to the election or removal of 
directors, Accordingly, the rules have been expanded to spell out more specif- 
ically the procedure to be followed and the information to be given in the-ease - 


cn contests. The more important changes made in the rules are described 
velow. 
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The definition of the terms “solicit” and “solicitation” has been amended t) 
make it clear that the furnishing of a form of proxy or other communication 
to securityholders under circumstances reasonably calculated to result in the 
procurement, withholding, or revocation of a prexy constitutes a solicitation 
within the meaning of the rules. Thus, statements made for the purpose of 
inducing securityholders to give, revoke, or withhold a proxy with respect to g 
matter to be acted upon by securityholders of an issuer, including an election 
of directors, by any person who has solicited or intends to solicit proxies, whether 
or not such statements are accompanied by an express request to give, revoke 
or withhold a proxy may involve a solicitation within the meaning of the reg s 
lation, depending upon the particular facts and circumstances. é 

There was some concern expressed by persons commenting on this aspect 
of the amendments that all semiannual and quarterly reports and other com. 
munications containing information and comment concerning the business of 
the character normally sent to securityholders by corporate management during 
the course of a fiscal year might be deemed to involve a solicitation and to be 
proxy material under the revised definition. This problem is not a new one 
and has previously existed under the rules. It is not the intention of the 
Commission and it is not the purpose of the amendments to subject such 
communications to the proxy rules. In some situations, for example, where 
a proxy contest continues from one year to another, the communications of 
both sides may constitute continuing solicitations which should be subject to 
the standards of the rule. In the ordinary case, it is not believed that this 
matter presents any real problem and the Commission has no desire to require 
the filing of the types of communications normally sent to security holders 
during the year. 

The publication of reprints or reproductions of letters, advertisements, and 
other previously published material preparatory to or in connection with a 
solicitation, whether prior to or following a request that securityholders give, 
revoke, or withhold a proxy, may involve the publication or distribution of 
proxy material which is subject to and should be filed with the Commission 
pursuant to the provisions of the rules. 

In order to clarify the applicability of the rules to soliciting material in 
the form of speeches, press releases, and radio or television scripts, a new 
provision has been added providing that such material may be, but is not 
required to be, filed with the Commission prior to its use. However, such 
material must be filed not later than the date it is used or published. 

For many years, the proxy rules have provided that the annual report, a 
copy of which must be furnished to security holders, is not deemed to be 
proxy material. As a result of the Commission’s experience in a number of 
cases, the rules have been amended to provide that if any portion of the report 
is devoted to an attack or comment upon an opposition solicitation or oppo- 
sition group, that portion of the report must be filed as proxy material in advance 
of’ publication. 

Under the proxy rules as they have been in effect for some years, the issuer 
is required to mail out proxy material for a security holder when requested to 
do so or in lieu thereof to furnish the security holder with a reasonably current 
list of security holders. Where the issuer elects to mail the material rather than 
furnish such a list, the rules have heretofore required that it must do so with 
reasonable promptness after receiving the material, but need not do so prior to 
the first day on which the solicitation is made on behalf of the management. 
Under the amended rules the security holder’s material must be mailed not later 
than the earlier of (1) a day corresponding to the first date on which the man- 
agement’s material was reieased to security holders for the last annual meeting, 
or (2) the first date on which solicitation was made on behalf of the management. 

Rule X-14A-9 prohibits the making of solicitations which at the time and in 
the light of the circumstances under which they are made are false or misleading 
with respect to any material fact or which omit to state any material fact neces- 
sary in order to make the statements therein not false or misleading. The 
amendments add a note to this rule which illustrates certain types of state- 
ments which may be misleading within the meaning of the rule, depending upon 
the facts and circumstances of the particular case. 

The specific requirements with respect to contests are set forth in a new rule 
X-14A-11. The general effect of this rule is to require in case of a contest with 
respect to the election or removal of directors, that the participants in the contest 
shall file with the Commission specific information regarding their identity and 
background, their interest in securities of the issuer and certain other informa- 
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tion havng a bearing upon the contest. A new schedule 14B sets forth the in- 
formation required to be included in such statements. A summary of such in- 
formation is required to be included in the proxy material of the particular 
\articipant or group on whose behalf the solicitation is made. 

' The amendmems are aaopted pursuant to sections 14 (a) and 23 (a) of the 
ct. In view of the length of time the amendments have been under considera- 
tion, the wide publicity given them and the desirability of having them become 
effective aS SOON as | .racticavie, the Commission has determined that the amend- 
ments shall become effective January 30, 1956. 

By the Commission. 
; Orvat L. DuBots, Secretary. 


AMENDMENTS TO PrRoxY RULES 


I. The definition of the term “solicitation” in Rule X—14A-1 is amended to read 
as follows: 

“Solicitation. The terms “solieit” and “solicitation” include— 

‘““(1) any request for a proxy whether or not accompanied by or included 
in a form of proxy; 

“(2) any request to execute or not to execute, or to revoke, a proxy; or 

“(3) the furnishing of a form of proxy or other communication to security- 
holders under circumstances reasonably calculated to result in the procure- 
ment, withholding or revocation of a proxy.” 

The terms do not apply, however, to the furnishing of a form of proxy to a 
security holder upen the unsolicited request of such security holder, the perform- 
ance by the issuer of acts required by Rule X-14A-~7, or the performance by any 
person of ministerial acts on behalf of a person soliciting a proxy. 

II. The first sentence of Rule X-14A-2 is amended as follows: 

“The rules contained in this regulation apply to every solicitation of a proxy 
with respect to securities listed and registered on a national securities exchange, 
whether or not trading in such securities has been suspended, except the fol- 
lowing: ” 

ill. Anew paragraph (g) is added to Rule X-14A-6 to read as follows: 

“(g) Notwithstanding the provisions of paragraphs (a) and (b) of this rule 
and of paragraph (e) of Rule X—14A-11, copies of soliciting material in the 
form of speeches, press releases, and radio or television scripts may, but need 
not, be filed with the Commission prior to use or publication. Definitive copies, 
however, shall be filed with or mailed for filing to the Commission as required by 
paragraph (¢) not later than the date such material is used or published. The 
»rovisions of paragraphs (a) and (b) of this rule and of paragraph (e) of Rule 
X-14A-11 shail appiy, however, to any reprints or reproductions of all or any 
part of such material.” 

IV. Paragrarh (h) of Rule X-14A-7 is amended to read as follows: 

“(b) (1) Copies of any proxy statement, form of proxy or other communication 
furnished by the secu.icy Nuiuer sna: be mailed by the issuer to such of the 
holders of record specified in (a) (1) above as the security holder shall designate. 
The issuer shall also mail to each banker, broker, or other person specified in 
(a) (2) above a sufficient number of conies of such proxy statement, form of 
| roxy or other communication as will enable the banker, broker, or other person 
to furnish a copy thereof to each beneficial owner solicited or to be solicited 
through him. 

“(2) Any such material which is furnished by the security holder shall be 
mailed with reasonable promptness by the issuer after receipt of a tender of 
the material to be mailed, of envelopes or other containers therefor and of 
postage or payment for postage. The issuer need not, however, mail any such 
material which. relates to any matter to be acted upon at an annual meeting 
of security holders prior to the earlier of (i) a day corresponding to the first 
date on which management proxy soliciting material was released to security 
holders in connection with the last annual meeting of security holders, or (ii) 
the first day on which solicitation is made on behalf of management. With 
respect to any such material which relates to any matter to be acted upon by 
security holders otherwise than at an annual meeting, such material need not 
be mailed prior to the first day on which solicitation is made on behalf of 
management. 

“(3) Neither the management nor the issuer shall be responsible for such 
proxy statement, form of proxy or other communication.” 

V. The following note is added after the text of Rule X-14A-9: 
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“Note.—The following are some examples of what, depending upon particular 
facts and circumstances, may be misleading within the meaning of this rule: 

“(a) Predictions as to specific future market values, earnings, or dividends, 

“(b) Material which directly or indirectly impugns character, integrity or 
personal reputation, or directly or indirectly makes charges concerning improper, 
illegal, or immoral conduct or associations, without factual foundation. 

“(c) Failure to so identify a proxy statement, form of proxy and other solicit. 
ing material as to clearly distinguish it from the soliciting material of any 
other person or persons soliciting for the same meeting or subject matter. 

“(d) Claims made prior to a meeting regarding the results of a solicitation.” 

VI. A new Rule X—14A~11 is adopted to read as follows: 


“Rule X-14A-11. Special Provisions Applicable to Election Contests. 

“(a) Solicitations to which this rule applies. 

“This rule applies to any solicitation subject to this regulation by any person 
or group of persons for the purpose of opposing a solicitation subject to this 
regulation by any other person or group of persons with respect to the election 
or removal of directors at any annual or special meeting of security holders. 

“(b) Participant or Participant in a Solicitation, 

“For purposes of this rule the terms ‘participant’ and ‘participant in a solici- 
tation’ include the following: 

“(1) the issuer; 

“(2) any director of the issuer, and any nominee for whose election as 
a director proxies are solicited ; 

“(3) any committee or group which solicits proxies, any member of such 
committee or group, and any person whether or not named, as a member 
who, acting alone or with one or more other persons, directly or indirectly, 
takes the initiative in organizing, directing, or financing any such com- 
mittee or group; 

“(4) any person who finances or joins with another to finance the solici- 
tation of proxies, except persons who contribute net more than $500 and 
who are not otherwise participants ; 

“(5) any person who lends money or furnishes credit or enters into any 
other arrangements, pursuant to any contract, or understanding with a 
participant, for the purpose of financing or otherwise inducing the pur- 
chase, sale, holding or voting of securities of the issuer by any participant 
or other persons, in support of or in opposition to a participant; except 
that such terms do not inelude a bank, broker, or dealer who, in the ordinary 
course of business, lends money oer executes orders for the purchase or sale 
of securities and who is not otherwise a participant; 

“(6) any other person who solicits proxies: 

provided, however, that such terms do not include (i) any person or organization 
retained or employed by a participant to solicit security holders, or any person 
who merely transmits proxy soliciting material er performs ministerial or 
elerical duties; (ii) any person employed by a participant in the capacity of 
attorney, accountant, or advertising, public relations, or financial adviser, and 
whose activites are limited to the performance of his duties in the course of such 
employment; (iii) any person regularly employed as an officer or employee 
of the issuer or any of its subsidiaries who is not otherwise a participant; or 
(iv) any officer or director of, or any person regularly employed by, any other 
participant, if such officer, director, or employee is not otherwise a participant. 

“(c) Filing of Information Required by Schedule 14B, 

“(1) No solicitation subject to this rule shall be made by any person other 
than the management of an issuer unless at least five business days prior thereto, 
or such shorter period as the Commission may authorize upon a showing of 
good cause therefore, there has been filed, with the Commission and with each 
national securities exchange upon which any security of the issuer is listed and 
registered, by or on behalf of each participant in such solicitation, a statement 
in duplicate containing the information specified by Schedule 14B. 

““(2) Within five business days after a solicitation subject to this rule is made 
by the management of an issuer, or such longer period as the Commission may 
authorize upon a showing of good eause therefor, there shall be filed, with the 
Commission and with each national securities exchange upon which any security 
of the issuer is listed and registered, by or on behalf of each participant in such 
solicitation, other than the issuer. a statement in duplicate containing the in- 
formation specified by Schedule 14B. 
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“(3) If any solicitation on behalf of management or any other person has 
been made, or if proxy material is ready for distribution, prior to a solicitation 
subject to this rule in opposition thereto, a statement in duplicate containing 
the information specified in Schedule 14B shall be filed by or on behalf of each 
participant in such prior solicitation, other than the issuer, as soon as reasonably 
practicable after the commencement of the solicitation in opposition thereto, 
with the Commission and with each national securities exchange on which any 
security of the issuer is listed and registered. 

“(4) If, subsequent to the filing of the statements required by subparagraphs 
(1). (2), and (3) above, additional persons become participants in a solicitation 
subject to this rule, there shall be filed, with the Commission and each ap- 
propriate exchange, by or on behalf of each such person a statement in duplicate 
containing the information specified by Schedule 14B, within three business days 
after such person becomes a participant, or such longer period as the Commission 
may authorize upon a showing of good cause therefor. 

“(5) If any material change occurs in the facts reported in any statement 
filed by or on behalf of any participant, an appropriate amendment to such 
statement shall be filed promptly with the Commission and each appropriate 
exchange. 

“(6) Each statement and amendment thereto filed pursuant to this paragraph 
(c) shall be of the official public files of the Commission and for purposes of this 
regulation shall be deemed a communication subject to the provisions of Rule 
X-14A-9. 

“(d) Solicitations Prior to Furnishing Required Written Prowy Statement. 

“Notwithstanding the provisions of Rule X-14A-3 (a), a solicitation subject 
to this rule may be made prior to furnishing security holders a written proxy 
statement containing the information specified in Schedule 14A with respect 
to such solicitation, provided that— 

“(1) The statements required by paragraph (c) of this rule are filed 
by or on behalf of each participant in such solicitation. 

“(2) No form of proxy is furnished to security holders prior to the time 
the written proxy statement required by Rule X-14A-3 (a) is furnished to 
security holders: Provided, however, That this subparagraph (2) shall not 
apply where a proxy statement then meeting the requirements of Schedule 
144A has been furnished to security holders. 

“(3) At least the information specified in Items 2 (a) and 3 (a) of the 
statement required by paragraph (c) to be filed by each participant, or an 
appropriate summary thereof, is included in each communication sent or 
given to security holders in connection with the solicitation. 

“(4) A written proxy statement containing the information specified in 
Schedule 14A with respect to a solicitation is sent or given security holders 
at the earliest practicable date. 

“(e) Solicitations prior to furnishing required written prory statement—Filing 
Requirements. 

“Three copies of any soliciting material proposed to be sent or given to security 
holders prior to the furnishing of the written proxy statement required by Rule 
X-14A-8 (a) shall be filed with the Commission in preliminary form, at least five 
business days prior to the date definitive copies of such material are first sent 
or given to security holders, or such shorter period as the Commission may 
authorize upon a showing of good cause therefor. 

“(f) Application of this rule to Annual Renort. 

“Notwithstanding the provisions of Rule X—14A-3(b) and (c), three copies of 
any portion of the annual report referred to in Rule X-14A-3(b) which com- 
ments upon or refers to any solicitation subject to this rule, or to any participant 
in any such solicitation, other than the solicitation by the management, shall 
be filed with the Commission as proxy material subject to this regulation. Such 
portion of the annual report shall be filed with the Commission in preliminary 
form at least five business days prior to the date copies of the report are first sent 
or given to security holders. 

“(g) Application of Rule X-14A-6. 

“The provisions of paragraphs (c), (d), (e), (f) and (g) of Rule X—-14A-6 
shall apply, to the extent pertinent, to soliciting material subject to paragraphs 
(e) and (f) of this Rule X—14A—11. 

“(h) Use of reprints or reproductions. 
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“In any solicitation subject to this rule, soliciting material which includes, jp 
whole or part, any reprints or reproductions of any previously published materia) 
shall: 

“(1) State the name of the author and publication, the date of prior pub. 
lication, and identify any person who is quoted without being named in the 
previously published material. 

“(2) Except in the case of a public official document or statement, state 
whether or not the consent of the author and publication has been obtained 
to the use of the previously published material as proxy soliciting materia], 

“(3) If any participant using the previously published material, or anyone 
on his behalf, paid, directly or indirectly, for the preparation or prior pub. 
lication of the previously published material, or has made or proposes to 
make any payments or give any other consideration in connection with the 
publication or republication of such material, state the circumstances.” 

VIL. Item 3 of Schedule 14A is amended to read as follows: 


“Item 3. Persons Making the Solicitation. 


“(a) Solicitations not subject to Rule X-14A-11. 

“(1) If the solicitation is made by the management of the issuer, so state. 
Give the name of any director of the issuer who has informed the management 
in writing that he intends to oppose any action intended to be taken by the 
management and indicate the action which he intends to oppose. 

(2) If the solicitation is made otherwise than by the management of the js- 
suer, so state and give the names of the persons by whom and on whose behalf 
it is made. 

“(3) If the solicitation is to be made otherwise than by the use of the mails, 
describe the methods to be employed. If the solicitation is to be made by 
specially engaged employees or paid solicitors, state (i) the material features of 
any contract or arrangement for such solicitation and identify the parties, and 
(ii) the cost or anticipated cost thereof. 

“(4) State the names of the persons by whom the cost of solicitation has been 
or will be borne, directly or indirectly. 

“(b) Solicitations subject to Rule X-14A-11. 

“(1) State by whom the solicitation is made and describe the methods en- 
ployed and to be employed to solicit security holders. 

“(2) If regular employees of the issuer or any other participant in a solicita- 
tion have been or are to be employed to solicit security holders, describe the 
class or classes of employees to be so employed, and the manner and nature of 
their employment for such purpose. 

“(3) If specially engaged employees, representatives, or other persons have 
been or are to be employed to solicit security holders, state (i) the material 
features of any contract or arrangement for such solicitation and identify the 
parties, (ii) the cost or anticipated cost thereof, and (iii) the approximate 
number of such employees or employees of any other person (naming such other 
person) who will solicit security holders. 

“(4) State the total amount estimated to be spent and the total expenditures 
to date for, in furtherance of, or in connection with the solicitation of security 
holders. 

“(5) State by whom the cost of the solicitation will be borne. If such cost is 
to be borne initially by any person other than the issuer, state whether reimburse- 
ment will be sought from the issuer, and, if so, whether the question of such 
reimbursement will be submitted to a vote of security holders. 

“Instruction: With respect to solicitations subject to Rule X—14A-11, costs and 
expenditures within the meaning of this Item 3 shall include fees for attorneys, 
accountants, public relations or financial advisers, solicitors, advertising, print- 
ing, transportation, litigation, and other costs incidental to the solicitation, ex- 
cept that the issuer may exclude the amounts of such costs represened by the 
amount normally expended for a solicitation for an election of directors in the 
absence of a contest, and costs represented by salaries and wages of regular 
employees and officers, provided a statement to that effect is included in the 
proxy statement.” 

VIII. Item 4 of Schedule 144A is amended to read as follows: 


“Item 4. Interest of Certain Persons in Matters to be Acted Upon. 
““(a) Solicitations not subject to Rule X-14A-11. 
“Describe briefly any substantial interest, direct or indirect, by security 


holdings or otherwise, of each of the following persons in any matter to be 
acted upon, other than elections to office : 
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“(1) If the solicitation is made on behalf of management, each person who 
has been a director or officer of the issuer at any time since the beginning of 
the last fiseal year. 

“(2) If the solicitation is made otherwise than on behalf of management, 
each person on whose behalf the solicitation is made. Any person who would 
ve a participant in a solicitation for purposes of Rule X—14A—11 as defined in 
paragraph (b) (3), (4), (5), and (6) thereof shall be deemed a person on whose 
pehalf the solicitation is made for purposes of this paragraph (a). 

“(3) Each nominee for election as a director of the issuer. 

“(4) Bach associate of the foregoing persons. 

“Instruetion: Except in the case of a soli¢itation subject to this regulation 
made in opposition to another solicitation subject to this regulation, this subitem 
(a) shall not apply to any interest arising from the ownership of securities of 
the issuer where the security holder receives no extra or special benefit not 
shared on a pro rata basis by all other holders of the same class. 

“(b) Solicitations subject to Rule X—14A—11. 

“(1) Deseribe briefly any substantial interest, direct or indirect, by security 
holdings or otherwise, of each participant as defined in Ru'e X—14A-11 (b) (2), 
(3). (4), (5), and (6), in any matter to be acted upon at the meeting, and 
include with respect to each participant the information, or a fair and adequate 
summary thereof, required by Items 2 (a), 2 (d), 3, 4 (b), and 4 (c) of Sched- 
ule 14B. 

“(2) With respect to any person named in answer to Item 6 (b), describe any 
substantial interest, direct or indirect, by security holdings or otherwise, that 
he has in any matter to be acted upon at the meeting, and furnish the informa- 
tion called for by Item 4 (b) and (c) of Schedule 14B.” 

IX. Item 7 (c) of Schedule 14A is revised as follows: 

“(e) Deseribe briefly all remuneration payments (other than payments 
reported under paragraph (a) or (b) of this item) proposed to be made in the 
future, directly or indirectly, by the issuer or any of its subsidiaries pursuant 
to any existing plan or arrangement to (i) each director or officer named in 
answer to paragraph (a) (1), naming each such person, and (ii) all directors 
and officers of the issuer as a group, without naming them. 

“Instruction: Information need not be included as to payments to be made 
for, or benefits to be received from, group life or accident insurance, group 
hospitalization or similar group payments or benefits. If it is impracticable to 
state the amount of remuneration payments proposed to be made, the aggregate 
amount set aside or accrued to date in respect of such payments shall be stated, 
together with an explanation of the basis for future payments.” 

X. A new Schedule 14B is added to Regulation X—14, following Schedule 14A, 
to read as follows: 

“SCHEDULE 14B 


“Information to be Included in Statements Filed by or on Behalf of a Participant 
(other than the issuer) in a Proxy Solicitation Pursuant to Rule X—14A-11(¢) 


“Answer every item. If an item is inapplicable or the answer is in the nega- 
tive, so state. The information called for by Items 2 (a) and 3 (a) or a fair 


summary thereof is required to be included in all preliminary soliciting material 
by Rule X-14A-11 (d). 


“Item 1. Issuer. State the name and address of the issuer. 


“Item 2. Identity and Background, 
“(a) State the following: 

“(1) Your name and business address. . 

“(2) Your present principal occupation or employment and the name, 
principal business and address of any corporation or other organization 
in which such employment is carried on. 

“(b) State the following: 

“(1) Your residence address. 

“(2) Information as to all material occupations, positions, offices, or 
employments during the last ten years, giving starting and ending dates 
of each and the name, principal business, and address of any business cor- 
poration or other business organization in which each such occupation, 
position, office, or employment was carried on. 

“(c) State whether or not you are or have been a participant in any other 
proxy contest involving this or other issuers within the past ten years. If 
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so, identify the principals, the subject matter, and your relationship to the parties 
and the outcome. 

“(d) State whether or not, during the past ten years, you have been convictey 
in a criminal proceeding (excluding traffic violations or similar misdemeanors) 
and, if so, give dates, nature of conviction, name and location of court, ang 
penalty imposed or other disposition of the case. A negative answer to this 
subitem need not be included in the proxy statement or other proxy soliciting 
material. 

“Item 3. Interests in Securities of the Issuer 

“(a) State the amount of each dlass of securities of the issuer which you ow) 
beneficially, directly or indirectly. 

“(b) State the amount of each class of securities of the issuer which you own 
of record but not beneficially. 

“(c) State with respect to the securities specified in (a) and (b) the amounts 
acquired within the past two years, the dates of acquisition and the amounts 
acquired on each date. 

“(d) If any part of the purchase price or market value of any of the shares 
specified in paragraph (c) is represeuted by funds borrowed or otherwise ob- 
tained for the purpose of acquiring or holding such securities, so state and 
indicate the amount of the indebtedness as of the latest practicable date. [If 
such funds were borrowed or obtained otherwise than pursuant to a margin 
account or bank loan in the regular course of business of a bank, broker, or 
dealer, briefiy describe the transaction and state the names of the parties. 

“(e) State whether or not you are a party to any contracts, arrangements, or 
understandings with any person with respect to any securities of the issuer, 
including but not limited to joint ventures, loan or option arrangements, puts or 
calls, guarantees against loss or guarantees of profits, division of losses or profits, 
or the giving or withholding of proxies. If so, name the persons with whom 
such contracts, arrangements, or understandings exist, and give the details 
thereof. 

“(f) State the amount of securities of the issuer owned beneficially, directly 
or indirectly, by each of your associates and the name and address of each such 
associate. 

“(g) State the amount of each class of securities of any parent or subsidiary 
of the issuer which you own beneficially, directly or indirectly. 


“Ttem 4. Further Matters 

“(a) Describe the time and circumstances under which you became a par- 
ticipant in the solicitation and state the nature and extent of your activities or 
proposed activities as a participant. 


“(b) Furnish for yourself and your associates the information required by 
Item 7 (f) of Schedule 144. 


“(ce) State whether or not you or any of your associates have any arrange- 
ment or understanding with any person— 


(1) with respect to any future employment by the issuer or its affili- 
ates; or 


“(2) with respect to any future transactions to which the issuer or any 
of its affiliates will or may be a party. 


“If so, describe such arrangement or understanding and state the names of 
the parties thereto. 
“Ttem 5. Signature 


“The statement shall be dated and signed in the following manner: 
“I certify that the statements made in this statement are true, complete, and 
correct, to the best of my knowledge and belief. 


(Signature of participant or authorized representative) 

“Instruction: If the statement is signed on behalf of a participant by the latter's 
authorized representative, evidence of the representative’s authority to sign on 
behalf of such participant shall be filed with the statement.” 

Mr. Armstrrone. The revision constituted amendments to the Com- 
mission’s regulation X—14, adopted under section 14 (a) of the Secu- 
rities Exchange Act of 1934, applicable to corporations the securities 
of which are listed on national securities exchanges, 
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Prior to these amendments adopted in January 1956, the proxy rules 
had not contained provisions specifically directed to many disclosure 
problems arising in proxy contests for control of listed corporations. 
The more general disclosure requirements of the rules, which were 
primarily directed to solicitations for the usual meeting of security 
holders for the purposes of electing directors or for taking other appro- 
priate corporation action, were applied on a case-by-case approach to 
the problems which arose in proxy contests. 

At the end of the 1954 proxy season, in August of that year, the 
Commission directed that the proxy rules be reviewed by the Division 
of Corporation Finance from the point of view of the problems pre- 
sented by proxy contests and that proposals for paniiinlaniie’ be sub- 
mitted for its consideration—that is, the Commission’s consideration. 
It was felt at that time, however, that additional experience to be 
gained under the rules then in effect during the 1955 proxy season 
would assist in the development of the new rules for proxy contests 
which would be suited to the changing patterns of proxy solicitations 
particularly in the contests for control. 


A proxy rule revision proposal was first announced by the Commis- 


sion for release in August 1955, and that was by Securities Exchange 
Act Release No. 5212 of August 23, 1955. 


Mr. Chairman, if it would be appropriate, we would suggest that 
that release be included in the record at this point. 


Senator Lenman. Unless there is objection, it is so ordered. 
(The release referred to follows :) 


SECURITIES AND EXcHANGE COMMISSION, 
Washington, D. O., August 23, 1955. 


Securities ExcHANGE Act or 1934 
Release No. 5212 


PROPOSED AMENDMENT OF PROXY RULES 


Notice is hereby given that the Securities and Exchange Commission has under 
consideration certain proposed amendments to Regulation X-14 under the Se- 
curities Exchange Act of 1934. The principal purpose of the proposed amend- 
ments is to clarify the applicability of the regulation to proxy contests. The 
proposed action would be taken pursuant to sections 14 (a) and 23 (a) of the 
Act. 

The definitions contained in the regulation would be expanded and their applica- 
bility to proxy contests clarified. The rules would be clarified to permit specitical- 
ly, in the case of a contest or threatened contest, certain solicitations, subject to 
specified conditions, prior to furnishing security holders with a formal proxy 
statement. 

All participants in a proxy contest would be required to file with the Commis- 
sion statements setting forth their identity, interests, and connections having a 
bearing upon the solicitation or the contest. Certain of this information would 
be required to be included in any preproxy statement material and all of it would 
be required to be included in the subsequent proxy statement. 

At the present time, the management is required to furnish an opposing security 
holder or group of security holders with a list of security holders or mail the proxy 
material for the opposing person or group. The existing rules provide that such 
material need not be mailed until the management mails its own material. This 
provision would be changed to require the management to mail the material 
promptly after its receipt, provided it is received not more than four months prior 
to the date of the proposed meeting. 

Rule X—14A-9, which prohibits the use of false or misleading statements in 
proxy material, would be expanded to specify certain types of statements which 
would be deemed misleading within the meaning of the rule. 
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Schedule 14A, which specifies the information required to be included in a proxy 
statement, would be amended to specify more adequately and clearly the infor. 
mation to be included in the case of a proxy contest. 

The text of the proposed amendments is attached hereto. 

All interested persons are invited to submit views and comments on the above. 
mentioned proposal in writing to the Securities and Exchange Commission, Wash- 
ington 25, D. C., on or before September 30, 1955. Views or comments wil! be 
available for public inspection except in cases where the person submitting the 
requests that they shall not be made public. 

By the Commission. 


Orvat L. DuBots, Secretary. 


The definition of the term “solicitation” in Rule X—14A-1 would be revised as 
follows: 

“Solicitation. The terms “solicit” and “solicitation” include— 

“(1) any request for a proxy whether or not accompanied by or included 
in a form of proxy; 

(2) any request to execute or not to execute, or to revoke, a proxy; 

“(3) the furnishing of a form of proxy to security holders under circum. 
stances reasonably calculated to result in the procurement of a proxy or the 
revocation of a proxy; or 

“(4) any statement made or used by or on behalf of any participant in a 
solicitation (i) in support of or in opposition to any matter to be acted 
upon by security holders of an issuer, including an election of directors, 
whether addressed directly to security holders, or to a group of persons 
or the general public or (ii) which may facilitate, influence, aid, or obstruct 
the giving or revoking of proxies by security holders. 

“Without limiting the scope of this definition, the term “solicitation” shall 
include the dissemination, distribution or publication by or on behalf of a parti- 
cipant for the purposes specified in (1) through (4) above of letters, releases, 
advertisements, scripts, speeches, addresses and reprints of other material 
whether such material was originally prepared or issued by a participant in a 
solicitation or otherwise. The term “solicitation” shall not apply, however, to 
the furnishing of a form of proxy to a security holder upon the unsolicited request 
of such such security holder, the performance by the issuer of acts required by 
Rule X-14A-~7, or the performance by any person of miuaisterial acts on behalf 
of a person soliciting a proxy.” 

The following new definition would be added after the definition of “Last fiscal 
year” in Rule X-14A-1: 

“Participant or Participant in a Solicitation. The terms ‘participant’ or ‘par- 
ticipant in a solicitation’ include any person who solicits proxies; any nominee 
for whose election as a director proxies are solicited; the officers or directors 
of an issuer who désignate or who are authorized to designate a nominee; any 
person who joins with another to solicit proxies by permitting his name to be used 
in such activities or otherwise; any committee or group organized to solicit prox- 
ies and any person who, acting alone or in conjunction with one or more other 
persons, directly or indirectly, takes the initiative in organizing, directing, or 
financing any such committee or group; any person who finances or joins with 
another to finance the solicitation of proxies or the acquisition of securities in 
connection with a solicitation; any person who, on behalf of any participant 
solicits the purchase or sale of securities for the purpose of supporting or securing 
support for a participant; and any person who is a party to any joint venture 
or any other contract, arrangement, or understanding with a participant, for 
the purpose of buying, selling, holding, or voting securities, or of making a profit 
or preventing a loss in such securities, during or in connection with the activities 
of the person or persons on whose behalf proxies are solicited. The term does 
not include (1) a bank, broker, or dealer who does no more than lend money, exe- 
cute orders, or transmit proxy soliciting material in the ordinary course of 
business as a bank or broker or dealer, (2) any person retained or employed 
by a participant to, and who does no more than, request security holders to cxe- 
eute a proxy, or (3) any person employed by a participant in the capacity of 
attorney, accountant, public relations, or financial adviser and whose activities 
are limited to the performance of his duties in the course of such employment.” 


The first paragraph of Rule X-14A-—2 would be amended as follows. The new 
material is italicized : 
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“The rules contained in this regulation apply to every solicitation of a proxy 
with respect to securities listed and registered on a national securities exchange, 
whether or not trading in such security has been suspended, except the following: 

“A new paragraph (d) would be added to Rule X-14A-3: p 

“(d) Any soliciting material which includes, in whole or in part, any reprints 
or reproductions of any previously published material shall : 

“(1) State the name of the author and publication, the time, the date 
of prior publication, and identify any person who is described or quoted 
without being named, in the previously published material. 

“(2) State whether or not the consent of the author and publication has 
peen obtained to the use of the material as proxy soliciting material. 

“(3) If the person using the material, or anyone on his behalf, prompted, 
requested, or induced or paid, directly or indirectly, for the preparation or 
prior publication of the material previously published, state the cireum- 
stances. 

“(4) If any person using the material, or any one on his behalf, has made 
or proposes to make any payments or give any other consideration in con- 
nection with the publication or republication of such material, state the 
circumstances,” 

The following new paragraph (e) would be added to Rule X-14A-5: 

“e) There shall be set forth on the outside front cover page of every proxy 
statement the following statement in capital letters printed in boldface roman 
type at least as large as 10-point modern type and at least 2 points leaded. 

“*The Securities and Exchange Commission has not in any way passed upon 
the merits of, or given approval to, any matter described herein, nor has the 
Commission passed upon the accuracy or adequacy of this proxy statement. 
Any representation to the contrary is a criminal offense.’ ” 

Paragraph (b) of Rule X-14A-7 would be amended to read as follows: 

“(b) Copies of any proxy statement, form of proxy or other communication 
furnished by the securityholder shall be mailed by the issuer to such of the 
holders of record specified in (a) (1) above as the securityholder shall designate. 
The issuer shall also mail to each banker, broker, or other person specified in 
(a) (2) above a sufficient number of copies of such proxy statement, form of 
proxy or other communication as will enable the banker, broker, or other per- 
son to furnish a eepy thereof to each beneficial owner solicited or to be solicited 
through him. Any such material furnished by the security holder within 120 
days prior to an annual meeting date or proposed special meeting date shall be 
mailed by the issuer with reasonable promptness after receipt of a tender of 
the material to be mailed, of envelopes or other containers therefor and of post- 
age or payment for postage. Neither the management nor the issuer shall be 
responsible for such proxy statement, form of proxy, or other communication.” 

Paragraph (a) of Rule X-14A-9 would be revised and a new paragraph (b) 
would be added as follows: 


“Rule X-14A-9. False or Misleading Statements. 


“(a) No solicitation subject to this regulation shall be made by means of any 
proxy statement, form of proxy, notice of meeting, or other communication, writ- 
ten or Oral, containing any statement which at the time and in the light of the 
circumstances under which it is made, is false or misleading with respect to any 
material fact, or which omits to state any material fact necessary in order to 
make the statements therein not false or misleading or necessary to correct any 
statement in-any- earlier communication with respect to the solicitation of a proxy 
for the same meeting or subject matter which is false or misleading. 

“(b) Specifically but without limiting the general scope of paragraph (a), 
the following are deemed misleading within the meaning of this rule: 

“(1) Predictions of specific future business and financial results. 

“(2) Irrelevant statements which confuse or mislead. 

“(3) Material which directly or indirectly impugns character, integrity 
or personal reputation, or directly or indirectly makes charges concerning 
improper, illegal or immoral conduct or association, unless factual data sup- 
porting such assertions are filed with the Commission prior to such use. 

“(4) Unsupported or unsupportable accusations, questions, or innuendoes. 

“(5) Material purporting to be factual but not based upen facts which 
can be established by data available to the Commission.” 

A new Rule X-14A-—11 would be adopted as follows: 





1682 STOCK MARKET STUDY 


“Rule X-—14A-—11. Identification of Proxy Material. 


“The name and identify of the issuer or other persons or group, for or op 
whose behalf it is sent or published, shall be clearly stated on the facing oy 
front pege of every proxy statement, notice of meeting, form of proxy, and 
each communication or other proxy material sent or given to security holders ory 
otherwise published and on the envelope or other wrapper thereof. Such identi- 
fiation shall be clearly distinguishable from the material of any other issuer 
person or group engaged in solicitation of security holders for the same meeting 
or subject matter.” 

A new Rule X—14A-12 would be adopted as follows: 


“Rule X-—14A-—12. Special Provisions Applicable to Prowy Contests. 

“(a) Zo what this rule applies. 

“This rule applies to all solicitations subject to this regulation with respect 
to any election of directors or any other matter which is to be acted upon by 
security holders (i) in opposition to the management of the issuer or to some 
other person or group of persons, and (ii) to all solicitations by or on behalf 
of the management of an issuer or any other person or group of persons in re- 
sponse to or in anticipation of an opposition solicitation, exeept that this rule 
shall not apply to proposals submitted pursuant to Rule X-14A-8 where there 
otherwise is no solicitation with respect to such proposals. 

“(b) Filing requirements. 

“(1) No solicitation subject to this rule shall be made or continued by any 
person unless there has been filed with the Commission, in conformity with the 
provisions of this rule, by or on behalf of each participant in such solicitation 
statement in duplicate containing the information specified by Schedule 148. 
If any solicitation on behalf of management or of any other person has been 
made prior to a solicitation in opposition thereto, a statement for each participant 
in behalf of management or such other person shall be filed with the Commission 
within five business days after notice of the opposition solicitation. If addi- 
tional persons subsequently become participants, a statement containing the in- 
formation specified in Schedule 14B for each such person shall be filed with the 
Commission within two business days after such person becomes a participant. 
Upon any material change in the facts reported in any statement filed by or in 
behalf of any participant, an oppropriate amendment to such statement shall be 
filed with the Commission within two business days after the oecurrence of the 
event representing the change. All statements filed pursuant to this paragraph 
shall be part of the official public files of the Commission. 

(2) Three copies of any soliciting material proposed to be sent or furnished 
to security holders or published prior to the furnishing of a written proxy state- 
ment specified by Rule X-14A-3 (a) shall be filed with the Commission in pre- 
iiminary form, at least five business days prior to the date definite copies of such 
material are first sent or given to security holders or published, or such shorter 
period as the Commission may authorize upon a showing of good cause therefor. 

“(3) Notwithstanding the provisions of Rule X—-14A-3 (b) and (ce), three copies 
of the annual report referred to in Rule X-14A-3 (b) shall be filed with the Com- 
mission, as proxy material subject to this regulation, whenever any solicitation 
subject to this rule in opposition to the management has occurred prior to the 
time such report is distributed to security holders or otherwise published. Such 
report shall be filed with the Commission in preliminary form at least ten days 
prior to the date definitive copies of the report are first sent or given to security 
holders or otherwise published. Definitive copies of the report shall be filed 
as required by Rule X-14A-6 (c). 

*(e) Preliminary solicitations. 

“Notwithstanding the provisions of Rule X—14A-3 (a), solicitations subject to 
this rule may be made prior to the furnishing to security holders of a written 
proxy statement containing the information specified in Schedule 14A provided 
that— 

“(1) the statements required by paragraph (b) (1) of this rule have been 
filed by or on behalf of each participant in such solicitation ; 

“(2) the information specified in Schedule 14A is not at the time available: 

“(3) no form of proxy i sfurnished to security holders prior to the time 
the written proxy statement required by Rule X-14A-3 (a) is furnished to 
security holders ; 

“(4) At least the information specified in Items 2 (a), (2) (b) (1), 3 
(a) and 3 (c) of each statement required to be filed by each participant in 
such solicitation pursuant to Schedule 14B, or an appropriate summary 
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thereof, is furnished to securityholders or published not later than the first 
solicitation permitted by this rule and is thereafter included in each com- 
munication sent or given to security holders or published in connection with 
the solicitation ; 
“(5) the information specified in Schedule 14A is sent or given security 
holders at the earliest practicable date.” 
Item 3 of Schedule 14A would be revised as Item 3 (a) and a new paragraph 
(bh) would be added as follows: 


“Item 38, Persons Making the Solicitation. 

“(qa) Solicitations not subject to Rule X—-14A-12. 

“(1) If the solicitation is made on behalf of the management of the issuer, 
so state. Give the name of any director of the issuer who has informed the 
management in writing that he intends to oppose any action intend.d to be taken 
by the management and indicate the action which he intends to oppose. 

“(2) Unless the election of directors is the only matter to be acted upon, 
state the estimated total cost of the solicitation to the issuer. If any portion 
of the estimated costs are to be paid by any person other than the issuer, describe 
the arrangements and identify such persons. 

“(3) If the solicitation is to made otherwise than by the use of the mails, 
state the method to be used. If the solicitation is to be made by specially 
engaged employees or other paid solicitors, state (i) the material features of 
any contract or arrangement for such solicitation, (ii) the cost or anticipated 
cost thereof, and (iii) the approximate number of specially engaged employees 
of the issuer or employees of any other person (name such other person) who 
will solicit proxies. 

“(4) If the solicitation is made otherwise than by or on behalf of the man- 
agement of the issuer, so state and give the names of the persons by whom and 
on whose behalf it is made and furnish with respect to such solicitation the in- 
formation called for by subparagraphs (2) and (3) of this item. 

“(b) Solicitations subject to Rule X—14A-12. 

“Bach issuer, person, or group making a solicitation subject to Rule X—14A-12 
shall furnish the following information : 

“(1) Describe the methods employed and to be employed to solicit se- 
curityhelders. 

“(2) If regular employees of the issuer have been or are to be employed 
to solicit securityholders, describe the class or classes of employees to be 
so employed, the manner and nature of their employment for, and time 
to be devoted to, such purpose and an estimate of the cost to the issuer 
of such employment. 

“(3) If specially engaged employees, representatives or other persons 
have been or are to be employed to solicit securityholders, state (i) the 
material features of any contract or arrangement for such solicitation, 
(ii) the cost or anticipated cost thereof, and (iii) the number of such em- 
ployees or employees of any other person (naming such other person) who 
will solicit securityholders. 

“(4) The total amount estimated to be spent and the total expenditures 
to date for, in furtherance of, or in connection with the solicitation of 
securityholders. 

“(5) The names of the person or persons who have paid the amounts so 
far spent or committed for and the amounts paid or committed for by each. 

“(6) The names of the person or persons who will pay any amounts to be 
expended in the future for, in furtherance of, or in. connection with the 
solicitation of securityholders. : 

“(7) A specific statement whether it is intended that (a) the issuer will 
be requested to pay the costs of the solicitation and (b) whether the pay- 
ment of such costs will be submitted to a vote of securityholders. 

“Instruction: Costs and expenditures within the meaning of this Item 3 shall 
include fees for counsel, public relations consultants, advisers, solicitors, adver- 
tising, printing, transportation, litigation, and other costs incidental to the 
solicitation.” 


Item 4 of Schedule 14A would be revised to add a new paragraph (b) as 
follows: 


“Item 4. Interest of Certain Persons in Matters to be Acted Upon. 

“(a) Where the Solicitation is not Subject to Rule X-14A-12. 

“Describe briefly any substantial interest, direct or indirect (by security- 
holdings or otherwise) of each of the following persons in any matter to be 
acted upon, other than elections to office: 
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“(1) If the solicitation is made on behalf of the management, each per. 
son who has been a director or officer of the issuer at any time since thy 
beginning of the last fiscal year. 

“(2) If the solicitation is made otherwise than on behalf of the map. 
agement, each person on whose behalf the solicitation is made. 

““(3) Each nominee for election as a director of the issuer. 

“(4) Hach associate of the foregoing persons. 

“Instruction: This item does not apply to any interest arising from the owner 
ship of securities of the issuer where the securityholder receives no extra or 
special benefit not shared on a pro rata basis by all other holders of the sane 
class. 

“(b) Where the Solicitation is Subject to Rule X—14A-12. 

“(1) If the matters to be acted upon include an election of directors, describe 
any interest, direct or indirect, in the securities of the issuer, and its affiliates of 
each of the following persons: 

“(A) If the solicitation is made by the management, each person who has 
been a director of the issuer at any time since the beginning of the last 
fiscal year and who participated in or was consulted concerning the desig. 
nation of the proposed nominees ; 

“(B) Each participant in the solicitation as defined in Rule X-14A-1: 

“(C) Each nominee for election as a director of the issuer ; 

“(D) Each associate of the foregoing persons. 

“(2) As to any matters to be acted upon, including an election of directors, 
describe any substantial interest, direct or indirect (by security holdings or 
otherwise) of the persons specified in (i) in such matter. 

“(3) With respect to any such solicitation include the information, or a fair 
and adequate summary thereof, required to be included in the statements filed 
or required to be filed with the Commission pursuant to Rule X—14A-12 by or on 
behalf of each participant in the solicitation by the management, or by any other 
person or group not otherwise described under subsections (1) and (2) of this 
paragraph (b).” 

Item 7 (c) of Schedule 14 A would be revised as follows: 

“(c) Describe briefly all remuneration payments (other than payments re- 
ported under paragraph (a) or (b) of this item) proposed to be made in the 
future, directly or indirectly, by the registrant or any of its subsidiaries pur- 
suant to any existing plan or arrangement to (i) each director or officer named 
in answer to paragraph (a) (1), naming each such person, and (ii) all directors 
and officers of the registrant as a group, without naming them. 

“Instruction: Information need not be included as to payments to be made 
for, or benefits to be received from, group life or accident insurance, group 
hospitalization or similar group payments or benefits. If it is impracticable to 
state the amount df remuneration payments proposed to be made, the aggrevate 
amount set aside or accrued to date in respect of such payments should be stated, 
together with an explanation of the basis for future payments.” 

The following would be added to Regulation X—14 following Schedule 14A: 


“SCHEDULE 1438 


“Information to be Included in Statements Filed by a Participant in a Proxy 
Solicitation Pursuant to Rule X—14A-12 (b) (1) 


“1. Issuer. State name and address of issuer. 
“2. Identity and Background. 


“*(a) State your name, residence, and business addresses. 

“*(b) State the following: 

“(1) Your present principal occupation or employment and give name, 
principal business, and address of any corporation or other organization in 
which such employment is carried on ; 

“(2) Similar information as to all principal occupations or employments 
during the last ten years giving starting and ending dates of each, 

“(ce) State whether or not you presently hold or during the past ten years 
have held any positions or offices with the issuer, its subsidiaries or affiliates, 
and if so, give the dates and nature of such positions and offices. 

“(d) State whether or not, during the past ten years you have held any posi- 
tions or offices with any business enterprise other than the positions and offices 
stated in answer to (b) and (¢) above, and if so, give the dates, names, principal 
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businesses, and addresses of such enterprises, and the nature of the positions and 
offices held. 

“(e) State whether or not you are or have been a participant in any other 
proxy contest involving this or other issuers within the past ten years. If so, 
identify the principals, subject matter and your relation to the parties and the 
outcome. 

“(f) State whether or not, during the past ten years, you have been convicted 
in a criminal proceeding (excluding minor traffic violations or similar misde- 
meanors) and if so, give dates, nature of conviction, name and location of court, 
and penalty imposed or other disposition of the case. 


‘9 Interests in Securities of the Issuer. 


“*(a) State the amount of each class of securities of the issuer or of any of its 
parents or subsidiaries you own beneficially, directly or indirectly, the amounts 
owned of record but not beneficially, and, with respect to securities acquired 
within the past two years, the dates of acquisition, and the amount acquired on 
each date. 

“(b) If any of the securities specified in paragraph (a) are held in a margin 
account With a registered broker-dealer or hypothecated for payment of any debt 
to a bank, in the regular course of business ef such broker-dealer or bank, indi- 
cate this fact and the amount of the indebtedness as to the latest practicable 
date. If any part of the aggregate purchase price or market value of any of the 
shares specified in paragraph (a) is represented by funds borrowed or otherwise 
obtained or supplied for the purpose of acquiring or holding such securities other 
than pursuant to a margin account or bank loan in the regular course of business 
of a bank or broker, state the amount so borrowed or obtained, describe the trans- 
action, state the name of the parties and state whether any of the securities 
are hypothecated or otherwise subject to a lien or charge as security for the 
transaction, giving the details of any such arrangements. 

“*(c) State the amount of securities of the issuer owned beneficially, directly 
or indirectly, by each of your associates (as defined in Rule A—14A-1) and the 
name and address of each such associate. 

“(d) State whether or not you are a party to or participant in any contracts, 
arrangements, or understandings with any person with respect to the securities 
described under paragraph (a) or any other securities of the issuer, including but 
not limited to joint ventures or any other contracts, arrangements and under- 
standings regarding the purchase or sale of securities, guarantees against loss 
or guarantees of profits, division of losses or profits, or the giving or withholding 
of proxies. If so, name the persons with whom such contracts, arrangements, or 
understandings exist and give the details thereof. 

“). Further Matters. 

“(a) Describe the time and circumstances under which you became associated 
with the solicitation. 

“(b) State the nature and extent of your activities or proposed activities in 
organizing, conducting, or financing the solicitation including the solicitation or 
proposed solicitation of the purchase or sale of securities of the issuer for the 
purpose of supporting or securing support for a participant. 

“(e) Furnish for yourself and your associates, the information required by 
Item 7 (f) of Schedule 14A. 

“(d) State whether or not you have any arrangement or understanding with 
any person on your own behalf or on behalf of any of your associates : 

“(i) with respect to any future employment by the issuer or its affiliates; 
“(ii) with respect to any future transactions to which the issuer or any 
of its affiliates will or may be a party. 

“If you have any such arrangement or understanding with any person, state 
the name of such person and describe the arrangement or understanding. 


‘5. Signature. 
“The statement shall be dated and signed in the following manner : 


“TI certify that the statements made in this statement are true, complete, and 
correct, to the best of my knowledge and belief. 


(Signature) 


*This information would be required to be included in all preliminary soliciting material 
by proposed Rule X—14A-12 (c). 


60650—56—pt. 3——-24 





1686 STOCK MARKET STUDY 


Mr. Armsrronc. Following that announcement, we had the benefit 
of many well considered and constructive comments from the public, 
We received and reviewed comments submitted in writing upon the 
original August 1955 amendment proposal and the modified proposal 
published in December—that is, on the 14th of December 1955—and 
also comments advanced orally at a public hearing held on November 
17, 1955. 

If I may, sir, suggest at that point that the proposals as modified on 
December 14, 1955, be included in the record at this point. 

Senator Leuman. Without objection, so ordered. 

Mr. ArmstronG. That was a Securities Exchange Act release, and 
I do not have the number or the date of it, but we will supply that 
for the record. 

(The material referred to follows :) 


SECURITIES AND ExcHANGE COMMISSION, 
Washington, D. C., December 14, 1955. 


SEecuRITIES EXCHANGE AcT oF 1934 


Release No. 5265 
PROPOSED AMENDMENTS TO PROXY RULES 


On Augnst 23, 1955, the Securities and Exchange Commission announced that 
it had under consideration certain proposed amendments to its proxy rules 
contained in Regulation X—14 under the Securities Exchange Act of 1934. The 
prineipal purpose of the proposed amendments is to clarify the applicability of 
the regulation to proxy contests. The proposed action would be taken pursuant 
to Sections 14 (a) and 23 (a) of the Act. 

The Commission has considered all of the comments and suggestions. A 
revised draft of the proposed amendments has been prepared which incorporates 
many of the suggestions received and also takes into account the Commission’s 
own further study of the proposals. 

In view of the changes made in the proposed amendments, the Commission 
is desirous of obtaining the benefit of public views and comments on the revised 
draft, a copy of which is attached hereto. Accordingly, all interested persons 
are invited to submit their views and comments on the attached draft in writing 
to the Securities and Exchange Commission, Washington 25, D. C., on or before 
December 28, 1955. 


All views and comments received will be available for public inspection except 


where the person submitting them requests that they not be made public. 
By the Commission : 


Orvat L. DuBors, Secretary. 
Revisep Drarr or PrRoposep AMENDMENTS OF Proxy RULES 


1. The definition of the term “solicitation” in Rule X-14A-—1 would be 
revised as follows: 

“Solicitation. The terms “solicit” and “solicitation” inelude— 

(1) any request for a proxy whether or not accompanied by or included 
in a form of proxy; 

“(2) any request to execute or not to execute, or to revoke, a proxy; or 

“(3) the furnishing of a form of proxy or other communication to security 
holders under circumstances reasonably calculated to result in the procure- 
ment, withholding, or revocation of a proxy. 

“The terms do not apply, however, to the furnishing of a form of proxy to a 
security holder upon the unsolicited request of such security holder, the perform- 
ance by the issuer of acts required by Rule X-14A-~7, or the performance by any 
person of ministerial acts on behalf of a person soliciting a proxy. 

“Notre.—Statements made for the purpose of inducing security holders to give, 
revoke, or withhold a proxy with respect to a matter to be acted upon by security 
holders of an issuer, including an election of directors, by any person who has 
done or intends to do any of the acts specified in paragraphs (1), (2), or (3) 
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above, whether or not accompanied by an express request to give, revoke, or 
withhold a proxy, may involve a solicitation within the meaning of this regula- 
tion, depending upon the particular facts and circumstances. 

“The publication or republication of letters, advertisements, and other written 
material preparatory to or in connection with a solicitation, whether prior to or 
following a request that security holders give, revoke, or withhold, a proxy, may 
involve the publication or distribution of proxy material which is subject to and 
should be filed with the Commission pursuant to the provisions of these rules.” 

2. The first sentence of Rule X-14A-—2 would be amended as follows: 

“The rules contained in this regulation apply to every solicitation of a proxy 
with respect to securities listed and registered on a national exchange, whether 
or not trading in such securities has been suspended, except the following :” 

3. The following new paragraph (e) would be added to Rule X—14A-5: 

“(e) There shall be set forth in conspicuous print on the outside front cover 
page or on the first page of every proxy statement the following statement: 

“‘Copies of this proxy statement have been filed with the Securities and Ex- 
change Commission pursuant to its rules under Section 14 (a) of the Securities 
Exchange Act of 1934, but the Commission has not in any way passed upon the 
merits of, or given approval to, any matter described herein, nor has the Com- 
mission passed upon the accuracy or adequacy of this proxy statement.’ ” 

4. A new paragraph (g) would be added to Rule X—14A-6 to read as fo'lows: 

“(¢) Notwithstanding the provisions of paragraphs (a) and (b) of this rule 
and of paragraph (e) of Rule X-14A-11, copies of soliciting material in the form 
of speeches, press releases and radio or television scripts may, but need not, be 
filed with the Commission prior to use or publication. Definitive copies, how- 
ever, Shall be filed with or mailed for filing to the Commission as required by 
paragraph (c) not later than the date such material is used or published. The 
provisions of paragraphs (a) and (b) of this rule and of paragraph (e) of Rule 
X-14A-11 shall apply, however, to any reprints or reproductions of all or any 
part of such material.” 

5. Paragraph (b) of Rule X-14A-7 would be amended to read as follows: 

“(b) Copies of any proxy statement, form of proxy or other communication 
furnished by the security holder shall be mailed by the issuer to such of the 
holders of record specified in (a) (1) above as the security holder shall desig- 
nate. The issuer shall also mail to each banker, broker or other person specified 
in (a) (2) above a sufficient number of copies of such proxy statement, form of 
proxy or other communication as will enable the banker, broker or other person 
to furnish a eopy thereof to each beneficial owner solicited or to be solicited 
through him, 

“Any such material which is furnished by the security holder shall be mailed 
with reasonable promptness by the issuer after receipt of a tender of the 
iaterial to be mailed, of envelopes or other containers therefor and of postage 
or payment for postage. The issuer need not, however, mail any such material 
which relates to any matter to be acted wpon at an annual meeting of security 
holders prior to the earlier of (1) a day corresponding to the first date on which 
management proxy soliciting material was released to security holders in con- 
nection with the last annual meeting of security holders, or (2) the first day on 
which solicitation is made on behalf of management. With respect to any such 
material which relates to any matter to be acted upon by security holders other- 
wise than at an annual meeting, such material need not be mailed prior to the 
lirst day on which solicitation is made on behalf of management. 

“Neither the management nor the issuer shall be responsible for such proxy 
statement, form of proxy or other communication.” 

6. The following note would be added after the text of Rule X-14A-9: 

“Nore.—The following are some examples of what, depending upon particular 
facts and circumstances, may be misleading within the meaning of this rule: 

“(1) Predictions as to specific operating or financial results, as, for exam- 
ple, market values, earnings or dividends. 

“(2) Material which direetly or indirectly makes charges concerning 
or personal reputation, or directly or indirectly makes charges concerning 
improper, illegal or immoral conduct or associations, unsupported by factual 
data. 

“(3) Failure to so identify the proxy statement, form of proxy and 
other soliciting material as to clearly distinguish it from the soliciting 
material of any other person or persons soliciting for the same meeting 
or subject matter. 

“(4) Claims regarding the results of the solicitations. 

7. Anew Rule X—14A-11 would be adopted to read as follows: 
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“Rule X-14A-—11. Special Provisions Applicable to Election Contests 
“(a) Solicitations to which this rule applies. 


“This rule applies to any solicitation by any person or group of persons for 
the purpose of opposing any other person or group of persons with respect to 


the election or removal of directors at any annual or special meeting of security 
holders. 


“(b) Participant or Participant in a Solicitation. 

“For purposes of this rule the terms ‘participant’ and ‘participant in a solici- 
tation’ include the following: 

“(1) the issuer; 

“(2) any director of the issuer, and any nominee for whose election as 
a director proxies are solicited ; 

“(3) any committee or group which solicits proxies, any member of such 
commiteee or group, and any person whether or not named as a member 
who, acting alone_or with one or more other persons, directly or indirectly, 
takes the initiative in organizing, directing or financing any such committee 
or group; 

“(4) any person who finances or joins with another to finance the solici- 
tation of proxies, except persons who contribute not more than $500 and 
who are not otherwise participants ; 

(5) any person who lends money or furnishes credit or enters into any 
other arrangements, pursuant to any contract or understanding with a 
participant, for the purpose of financing or otherwise inducing the purchase, 
sale, holding, or voting of securities of the issuer by any participant or 
other persons, in support of or in opposition to a participant; except that 
such terms do not include a bank broker, or dealer who, in the ordinary 
course of business, lends money or executes orders for the purchase or sale 
of securities and who is not otherwise a participant ; 

“(6) any other person who solicits proxies, except that such terms do not 
include (i) any person or organization retained or employed by a participant 
to solicit security holders, or any person who merely transmits proxy 
soliciting material or performs ministerial or clerical duties, (ii) any per- 
son employed by a participant in the capacity of attorney, accountant, or 
advertising or public relations or financial adviser, and whose activities 
are limited to the performance of his duties in the course of such employ- 
ment, (iii) any person regularly employed as an officer or employee of 
the issuer who is not otherwise a participant, and (iv) any officer or 
director of, or any person regularly employed by, any other participant, 
if such officer, director, or employee, is not otherwise a participant. 

“(c) Filing of Information Required by Schedule 14B. 

“(1) No solicitation subject to this rule shall be commenced by any ‘person 
other than the management of an issuer unless at least five business days prior 
thereto, or such shorter period as the Commission may authorize upon a showing 
of good cause therefor, there has been filed, with the Commission and with each 
national securities exchange upon which any security of the issuer is listed 
and registered, by or on behalf of each participant in such solicitation, a state 
ment in duplicate containing the information specified by Schedule 14B. 

“(2) Within tive business days after the commencement of a solicitation sub- 
ject to this rule by the management of an issuer, or such longer period as the 
Commission may authorize upon a showing of good cause therefor, there shall 
be filed, with the Commission and with each national securities exchange upon 
which any security of the issuer is listed and registered, by or on behalf of each 
participant in such solicitation, other than the issuer, a statement in duplicate 
containing the information specified by Schedule 14B. 

“(3) If, subsequent to the filing of the statements required by subparagraphs 
(1) and (2) above, additional persons become participants in a solicitation 
subject to this rule, there shall be filed, with the Commission and each appro 
priate exchange, by or on behalf of each such person a statement in duplicate 
containing the information specified by Schedule 14B, within three business days 
after such person becomes a participant, or such longer period as the Commis- 
sion may authorize upon a showing of good cause therefor. 

“(4) If any material change occurs in the facts reported in any statement 
filed by or on behalf of any participant, an appropriate amendment to such 
statement shall be filed promptly with the Commission and each appropriate 
exchange. 

“(5) Bach statement and amendment thereto filed pursuant to this paragraph 
(c) shall be part of the official public files ef the Commission and for purposes 
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of this regulation shall be deemed a communication subject to the provisions 
of Rule X-14A-9. 

“(d) Solicitations Prior to Furnishing Required Written Proxy Statement. 

“Notwithstanding the provisions of Rule X-14A-3 (a), solicitations subject 
to this rule may be made prior to furnishing security holders a written proxy 
statement containing the information specified in Schedule 14A, provided that: 

“(1) The statements required by paragraph (c) of this rule are filed by 
or on behalf of each participant in such solicitation. 

“(2) No form of proxy is furnished to security holders prior to the time 
the written proxy statement required by Rule X—14A-3 (a) is furnished 
to security holders. 

“(3) At least the information specified in Items 2 (a) and 3 (a) of the 
statement required by paragraph (c) to be filed by each participant, or an 
appropriate summary thereof, is included in each communication sent or 
given to security holders in connection with the solicitation. 

“(4) A written proxy statement containing the information specified in 
Schedule 14A is sent or given security holders at the earliest practicable 
date. 

‘(e) Solicitations prior to furnishing required written prory statements— 
Filing Requirements. 

“Three copies of any soliciting material proposed to be sent or given to security 
holders prior to the furnishing of the written proxy statement required by Rule 
X-14A-3 (a) shall be filed with the Commission in preliminary form, at least 
five business days prior to the date definitive copies of such material are first 
sent or given to security holders, or such shorter period as the Commission may 
authorize upon a showing of good cause therefor. 

“(f) Application of this rule to Annual Reports. 

“Notwithstanding the provisions of Rule X--14A-3 (b) and (c), three copies 
of any portion of the annual report referred to in Rule X-14A-8 (b) which 
comments upon or refers to any solicitation subject to this rule, or to any 
participant in any such solicitation, other than the solicitation by the manage- 
ment, shall be filed with the Commission as proxy material subject to this regu- 
lation. Such portion of the annual report shall be filed with the Commission in 
preliminary form at least five business days prior to the date copies of the 
report are first sent or given to security holders. 

“(g) Application of Rule X-14A-6. : 

“The provisions of paragraphs (c), (ad), (e), (f), and (g) of Rule X-14A-6 
shall apply, to the extent pertinent, to soliciting material subject to paragraphs 
(e) and (f) of this Rule X-14A-11. 

“(h) Use of reprints or reproductions. 

“In any solicitation subject to this rule, soliciting material which includes, 
in whole or part, any reprints or reproductions of any previously published 
material shall; 

“(1) State the name of the author and publication, the date of prior 
publication, and identify any person who is quoted without being named 
in the previously published material. 

““(2) Except in the case of a public official document or statement, state 
whether or not the consent of the author and publication has been obtained 
to the use of the previously published material as proxy soliciting material. 

“(3) If any participant using the previously published material, or anyone 
on his behalf, paid, directly or indirectiy, for the preparation or prior 
publication of the previously published material, or has made or proposes to 
make any payments or give any other consideration in connection with 
the publication or republication of such material, state the circumstance es. , 

8. Item 3 of Schedule 14A would be amended to read as follows: 

“Item 8. Persons Mainkg the Solicitation. 

“(a) Solicitations not subject to Rule X-14A-11. 

“(1) If the solicitation is made by the management of the issuer, so state. 
Give the name of any director of the issuer who has informed the management 
in writing that he intends to oppose any action intended to be taken by the 
management and indicate the action which he intends to oppose. 

“(2) If the solicitation is made otherwise than by the management of the 
issuer, so state and give the names of the persons by whom and on whose behalf 
it is made. 

“(3) If the solicitation is to be made otherwise than by the use of the mails, 
describe the methods to be employed. If the solicitation is to be made by specially 
engaged employees or paid solicitors, state (i) the material features of any 
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contract or arrangement for such solicitation and identify the parties, ang 
(ii) the cost or anticipated cost thereof. 

“(4) State the names of the persons by whom the cost of solicitation has beep 
or will be borne, directly or indirectly. 

“(b) Solicitations subject to Rule X-—14A-11. 

“(1) State by whom the solicitation is made and describe the methods em. 
ployed and to be employed to solicit security holders. 

“(2) If regular employees of the issuer or any other participant in a solicita- 
tion have been or are to be employed to solicit security holders, describe the 
class or classes of employees to be so employed, and the manner and nature of 
their employment for such purpose. 

“(3) If specially engaged employees, representatives, or other persons have 
been or are to be employed to solicit security holders, state (i) the material 
features of any contract or arrangement for such solicitation and identify the 
parties, (ii) the cost or anticipated cost thereof, and (iii) the approximate 
number of such employees or employees of any other person (naming such other 
person) who will solicit security holders. 

“(4) State the total amount estimated to be spent and the total expenditures 
to date for, in furtherance of, or in connection with the solicitation of security 
holders. 

(5) State by whom the cost of the solicitation will be borne. If such cost 
is to be borne initially by any person other than the issuer, state whether reim- 
bursement will be sought from the issuer, and, if so, whether the question of such 
reimbursement will be submitted to a vote of security holders. 

“Instruction: With respect to solicitations subject to Rule X-14A—11, costs and 
expenditures within the meaning of this Item 3 shall include fees for at- 
torneys, accountants, public relations or financial advisers, solicitors, advertising, 
printing, transportation, litigation, and other costs incidental to the solicitation, 
except that the issuer may exclude the amounts of such costs represented by 
the amount normally expended for a solicitation for an election of directors in 
the absence of a contest, and costs represented by salaries and wages of regular 
employees and officers, provided a statement to that effect is included in the 
proxy statement.” 

9. Item 4 of Schedule 14A would be amended to read as follows: 


“Ttem 4. Interest of Certain Persons in Matters To Be Acted Upon. 

“(a) Solicitations not subject to Rule X-14A-11. 

“Describe briefly any substantial interest, direct or indirect, by security holdings 
or otherwise, of each of the following persons in any matter to be acted upon, 
other than elections to office: 

“(1) If the solicitation is made on behalf of management, each person who 
has been a director or officer of the issuer at any time since the beginning of 
the last fiscal year.” 

“(2) If the solicitation is made otherwise than on behdlf of management, 
each person on whose behalf the solicitation is made. Any person who would 
be a participant in a solicitation for purposes of Rule X—14A-11 as defined in 
paragraph (b) (3), (4) and (5) thereof shall be deemed a person on whose 
behalf the solicitation is made for purposes of this paragraph (a). 

“(3) Each nominee for election as a director of the issuer. 

“(4) Each associate of the foregoing persons. 

(b) Solicitations subject to Rule X-14A-11. 

(1) Describe briefly any substantial interest, direct or indirect, by security 
holdings or otherwise, of each participant as defined in Rule X-14A-11 (b) (2), 
(3), and (5), in any matter to be acted upon at the meeting, and include with 
respect to each such participant the information, or a fair and adequate summary 
thereof, required by Items 2 (a), 2 (d), 3, 4 (b) and 4 (c) of Schedule 14B. 

““(2) With respect to any person named in answer to Item 6 (b), describe any 
substantial interest, direct or indirect, by security holdings or otherwise; that 
he has in any matter to be acted upon at the meeting, and furnish the informa- 
tion called for by Item 4 (b) and (c) of Schedule 14B.” 

10. Item 7 (c) of Schedule 14A would be revised as follows: 

“(c) Describe briefly all remuneration payments (other than payments re- 
ported under paragraph (a) or (b) of this item) proposed to be made in the 
future, directly or indirectly, by the issuer or any of its subsidiaries pursuant 
to any existing plan or arrangement to (i) each director or officer named in 
answer to paragraph (a) (1), naming each such person, and (ii) all directors 
and officers of the issuer as a group, without naming them. 
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«mnstruction: Information need not be included as to payments to be made for, 
or benefits to be received from, group life or accident insurance, group hospitaliza- 
tion or Similar group payments or benefits. If it is impracticable to state the 
amount of remuneration payments proposed to be made, the aggregate amount 
set aside or accrued to date in respect of such payments shall be stated, together 
with an explanation of the basis for future payments.” 

11. A new Sehedule 14B would be added to Regulation X—14 following Schedule 
144A to read as follows: 

“ScHEDULE 14B 


“Information to be Included in Statements Filed by a Participant in a Proxy 
Solicitation Pursuant to Rule X—14A-11 (c) 


“Answer every item. If an item is inapplicable or the answer is in the nega- 
tive, so state. The information called for by Items 2 (a) and 3 (a) or a fair 
summary thereof is required to be included in all preliminary soliciting material 
by Rule X-14A-11 (d). 

“1, Issuer. State the name and address of the issuer. 
“2 Identity and Background, 
“(a) State the following: 
(1) Your name and business address. 

“(2) Your present principal occupation or employment and the name, 
principal business and address of any corporation or other organization 
in which such employment is carried on. 

“(b) State the following: 

“(1) Your residence address. 

“(2) Information as to all material oceupations, positions, offices or em- 
ployments during the last ten years, giving starting and ending dates of 
each and the name, principal business and address of any business corpora- 
tion or other business organizations in which each such occupation, position, 
office, or employment was carried on. 

“(c) State whether or not you are or have been a participant in any other 
proxy contest involving this or other issuers within the past ten years. If so, 
identify the principals, the subject matter and your relationship to the parties 
and the outcome. 

“(d) State whether or not, during the nast ten years, you have been convicted 
in a criminal proceeding (excluding traffic violations or similar misdemeanors) 
and, if so, give dates, nature of conviction, name and location of court, and 
penalty imposed or other disposition of the case. 


“3. Interests in Securities of the Issuer. 


“(a) State the amount of each class of securities of the issuer or of any of 
its parents or subsidiaries which you own beneficially, directly or indirectly. 

“(b) State the amount of each class of securities of each issuer specified in 
(a) which you own of record but not beneficially. 

“(e) State with respect to the securities specified in (a) and (b) the amounts 
acquired within the past two years, the dates of acquisition and the amounts 
acquired on each date. 

“(d) If any part of the purchase price or market value of any of the shares 
specified in paragraph (c) is represented by funds borrowed or otherwise obtained 
for the purpose of acquiring or holding such securities, so state and indicate the 
amount of the indebtedness as of the latest practicable date. If such funds 
were borrowed or obtained otherwise than pursuant to a margin account or 
bank loan in the regular course of business of a bank, broker, or dealer, briefly 
describe the transaction, and state the names of the parties. 

“(e) State whether or not you are a party to any contracts, arrangements or 
understandings with any person with respect to any securities of the issuer, 
including but not limited to joint ventures, loan or option agreements, puts or 
calls, guarantees against loss or guarantees of profits, division of losses or 
profits, or the giving or withholding of proxies. If so, name the persons with 
ba ye contracts, arrangements, or understandings exist and give the details 
thereof. 

“(f) State the amount of securities of the issuer owned beneficially, directly 


or indirectly, by each of your associates and the name and address of each such 
assoeiate, 
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“4. Further Matters. 


“(a) Describe the time and circumstances under which you became a particj- 
pant in the solicitation and state the nature and extent of your activities or 
proposed activities as a participant. 

“(b) Furnish for yourself and your associates the information required by 
Item 7 (f) of Schedule 14A. 

“(e¢) State whether or not you or any of your associates have any arrangement 
or understanding with any person: 

“(i) With respect to any future employment by the issuer or its affiliates, 
“(ii) With respect to any future transactions to which the issuer or any 
of its affiliates will or may be a party. 

“If so, describe such arrangement or understanding and state the names of 
the parties thereto. 


“6 


5. Signature. 


“The statement shall be dated and signed in the following manner: 
“T certify that the statements made in this statement are true, complete, and 
correct, to the best of my knowledge and belief. 


(Date) 


(Signature of participant or authorized representative) 


Mr. ArmsrronG. The Commission also considered all the testimony, 
proceedings, and reports of the Senate Banking and Currency Com- 
mittee and of this subcommittee bearing on the proxy problem and 
resulting from the committee’s 1955 stock market study. 

Thus, the Commission’s action in adopting the revision in January 
of this year was the culmination of several years’ concentrated study 
and review of soliciting material filed in connection with proxy con- 
tests during that period. 

The amendments reflect in large measure codification of the ad- 
ministrative interpretations and practices of the Commission in the 
proxy contest cases under the general rules as they had been in ef- 
fect up to that time. In addition, the rules were amended more 
precisely to define and to elicit detailed information about persons 
deemed to be participants in a proxy contest. 

In announeing the adoption of the revision in January of this year, 
I stated my belief that the amendments of the proxy rules represented 
an important step forward under the Federal Securities Exchange 
Act for protection of investors in securities listed on national se- 
curities exchanges. Proxy fights for control of corporate management 
represent contests for the power to direct the use and disposition of 
significant aggregations of capital represented by corporate assets and 
credit. 

These, in turn, are represented by billions of dollars of outstanding 
securities held by public investors. The savings of the public in- 
vestors, channeled through our capital markets into the securities 
of corporations, have provided the capital funds by which the Amer- 
ican system of free private enterprise has been built and developed. 
As owners of the corporate enterprises, public investors should have 
the right at the very least under our free-enterprise system to be 
fully and fairly informed about the interests which seek to elect di- 
rectors and about the nominees who offer themselves or are offered by 
others to assume responsibility for management. 

As owners of the businesses with billions of dollars of saving in- 
vested, public investors have a great stake in the outcome of all cor- 
porate elections. The careful and intelligent exercise of their voting 
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rights is of the utmost importance if persons best qualified, by reason 
of background, experience, and ability, to advance the best interests 
of the corporation and its stockholders are to be selected. This is 
particularly true in proxy contests, as opposing factions vie for the 
stockholders’ favor and statements and counterstatements, charges, 
and countercharges, sometimes are more confusing than enlightening. 

The revised proxy rules are designed to aid and protect public in- 
vestors in the exercise of their voting rights by assuring detailed fac- 
tual information about the participants, both the nominees for elec- 
tion as directors and those actively participating in their election 
campaign. This includes information about their identity and back- 
ground, their interest in securities of the corporation, and certain other 
important information having a bearing upon the contest. 

The revised proxy rules established for the first time uniform ground 
rules governing preproxy statement solicitations, a significant develop- 
ment of recent years, and defining in more precise terms than did the 
prior rules the types of disclosure required in contests for the election 
or removal of directors. 

Under the new proxy rules, in a proxy contest, no solicitation of 
proxies by an opposition group may be commenced unless a statement 
concerning each participant in that solicitation is first filed with the 
Commission and each national securities exchange with which an 
security of the corporation is listed. This statement must set fort 
the detailed information required by a new schedule which is provided 
by the rule, and that is specified as schedule 14B and is contained in 
the release which was furnished to the committee for inclusion in the 
record a few moments ago. 


If the solicitation is by management in opposition to another group 
or in anticipation of opposition by another group, the information 
required by the new schedule 14B with respect to management partici- 
pants must be filed proenbyy after the first solicitation. The term 

d 


Mone 0 includes, in addition to the corporation and its direc- 
tors, and any nominees for directors, all persons and groups primarily 
engaged in, financing and responsible for, the conduct of the prox 
solicitation. Those taking the initiative in organizing a stockholders’ 
committee or group or contributing more than $500, or lending money 
or furnishing credit for the purpose of financing or otherwise influenc- 
ing the contest, are included in the definition of “participant.” 

These provisions should make available to the security holders in- 
formation about the background and the financial and other interests 
not only of all persons who are nominees for election as directors, but 
also of all persons who may represent the real interests behind the 
formal nominees, and should reduce substantially the difficulty we have 
had in the past with undisclosed principals or fronts. 

Each participant is required to disclose, in the document filed in 
response to schedule 14B, his occupational background and personal 
history, the amount of the corporation’s securities he owns, the trans- 
actions in which the securities were acquired, the circumstances under 
which he became a participant in the solicitation, and any arrange- 
ment or understanding respecting future employment or other trans- 
actions with the corporation. 

_ A summary of this information concerning participants must be © 
included in the respective proxy statements of the contesting groups. 
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These disclosures are vitally important for the protection of in- 
vestors in contests for corporate control. When persons seek to be 
appointed fiduciaries of the property interests of security holders, 
conflicts of interests should be identified and disclosed. In the past, 
participants in proxy contests have sometimes attempted to conceal 
their background, financial interests in the corporation, and activities 
in the solicitation for proxies, 

In contests for the election of directors, the proxy statement is also 
required to include a deseription of the methods of solicitation and the 
material features of solicitation contracts, the anticipated cost of 
solicitation, and whether reimbursement for soliciting expenses will 
be sought from the corporation. 

Many of the more difficult problems in proxy contests spring from 
the fact that a considerable portion of the corporation’s outstanding 
shares are often held in street names and their ownership is constantly 
changing. Participants in a proxy contest no longer can rely on being 
able to communicate with the beneficial owners indirectly through 
solicitation of the stockholders of record. Therefore, the widespread 
use of paid advertisements, prepared press releases, press interviews, 
and radio and television broadcasts, has become common in attempting 
to reach security holders with respect to giving, revoking, or with- 
holding proxies. Whether statements are written or oral, are pre- 
pared in advance or are spontaneous, they nevertheless constitute part 
of a continuous plan to influence stockholders and are deemed subject 
to the Commission’s standards of fair disclosure and, specifically, to 
the rule prohibting false and misleading st: itements. And that is 
rule X-14A-9. 

It would be impractical for the Commission to scrutinize in advance 
of publication all statements made to the general public by partici- 
pants in an election contest. The new rules require, however, that 
copies of soliciting material in the form of prepared speeches, press 
releases, and radio and television scripts must be filed with the Com- 
mission promptly after their use. As an administrative convenience 
to the public, such documents may be filed, and if filed, will be reviewed 
by the Commission, in advance of use. 

The new rules continue to require that all advertisements used as 
solic ne material in a proxy contest be filed with the Commission 
prior to publication. Reprints or republications of any previously 
published material used in soliciting proxies also must be filed prior 
to use, together with a statement identifying the author and any per- 
son quoted in the article and disclosing whether the consent of the 
author and of the publication to use the material has been obtained, 
and if any consideration has been, or will be, made for its republication. 

The annual financial report ofa corporation to its security holders 
is not usually considered to be proxy soliciting material and is not 
treated as a filing with the Commission. However, if any portion of 
the annual report discusses the solicitation of an opposition group, 
that portion is made subject to the proxy rules by the 1956 amend- 
ments and must be filed with the Commission prior to distribution. 

The basic theme, flowing through specific provisions of the type I 
have mentioned, is the statutory standard, expressed in rule X-14A~9, 
that no solicitation shall be made which contains any statement which, 
at the time and in the light of the circumstances under which it is 
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made is false or misleading with respect to any material fact or which 
emits to state a material fact necessary to make statements made 
not false or misleading. 

And I would suggest, Mr. Chairman, that in the record at this point 
there be included the specific text of rule X-14A-9. 

Senator Leaman. If there is no objection, it is so ordered. 

(The material referred to follows :) 


Rule X-14A-9. False or Misleading Statements 

No solicitation subject to this regulation shall be made by means of any proxy 
statement, form of proxy, notice of meeting, or other communication written 
or oral, contaning any statement which at the time and in the light of the 
circumstances under which it is made, is false or misleading with respect to 
any material fact, or which omits to state any material fact necessary in 
order to make the statements therein not false or misleading or necessary to 
correct any statement in any earlier communication with respect to the solici- 
tation of a proxy for the same meeting or subject matter which has become false 
or misleading. 

Mr. ArmstronG. The Commission has given examples of statements 
which, in the heat of proxy fights, may be made and which, depend- 
ing on the particular facts, may be misleading. These include: 

(a) Predictions as to specific future market values, earnings, or 
dividends; 

(>) Material which directly or indirectly impugns character, in- 
integrity, or personal reputation, or directly or indirectly makes 
charges concerning improper, illegal, or immoral conduct or associa- 
tions, without factual foundation ; 

(c) Failure to so identify a proxy statement, form of proxy. and 
other sociliting material as to clearly distinguish it from the soliciting 
material of any other person or persons soliciting for the same meeting 
or subject matters ; 

(d) Claims made prior to a meeting regarding the results of a 
solicitation. 

In the heat of bitter struggles for control, argumentation of this 
type in proxy soliciting material may tend to confuse and mislead 
security holders and the public and impair the free and fair exercise 
of the corporate franchise. 

The statutory authority of the Securities and Exchange Commission 
to regulate the solicitation of proxies, as well as Commission rule- 
making and administrative policy in this respect, has become increas- 
ingly important and the subject of much discussion, in the Congress, 
in the press, and generally. In part this has been caused by the public 
interest in a number of highly publicized and bitter contests for con- 
trol of several large, well-known corporations. It is appropriate 
again to state the role and function of the Commission. 

The Commission, as a bipartisan independent regulatory agency 
of the Government, objectively and impartially scrutinizes the proxy 
material of participants for the purpose of enforcing the standards 
of fair and adequate disclosure to investors which are clearly set forth 
as primary objectives of the Federal securities laws. The Commission 
makes no attempt to guide, control, or interfere in the strategy of 
participants in a contest for control. The Commission does not under- 
take, in fact we avoid, any attempt to shape or define issues except 
as they may be a byproduct of fair disclosure. These are matters for 
the parties themselves to choose and develop. The Commission is 
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and must be scrupulously neutral; it neither takes sides nor plays 
favorites in proxy contests. The objective of the Commission in pre- 
scribing rules under the Securities and Exchange Act to govern proxy 
solicitations is to obtain for investors and stockholders the fair dis- 
closure of material facts and to prevent, by seeking appropriate in- 
junctive relief in the Federal courts as the statute provides when 
necessary, the dissemination of false and misleading statements. 

It has been suggested, in proceedings connected with our admin- 
istration of the rules, that in view of the apparent similarity of proxy 
contests to political campaigns the clash of debate, the charges and 
countercharges, rebuttals, and surrebuttals of the opposing groups will 
bring out enough of the facts to enable the shareholders to form an 
adequate judgment as to the merits of the competing parties. There 
has been challenge in the courts of the Commission’s jurisdiction in 
cases of stockholders’ disputes with management. ‘The argument has 
been advanced that in such cases the various groups soliciting proxies 
should be free to engage in the same type of campaign oratory as that 
of participants in a political contest. 

The legislative history of the Exchange Act indicates that the Con- 
gress was concerned with the abuse of proxies by seekers of corporate 
power as well as by management. One of the congressional reports 
states—and here I am quoting from Senate Committee Report No. 
1455 of the 73d Congress, and I believe it should be identified as the 
Banking and Currency Committee—that— 
the rules and regulations promugated by the Commission will protect investors 
from promiscuous solicitation of their proxies, on the one hand, by irresponsible 
outsiders seeking to wrest control of a corporation away from honest and con- 
scientious corporate officials; and, on the other hand, by unscrupulous corporate 
officials seeking to retain control of the management by concealing or dis- 
torting facts. 

In this connection, it is also teresting to note the recent decision 
of the United States Court of Appeals for the Second Circuit, rejecting 
such contentions. And I am referring here to the decision of the 
Court of Appeals for the Second Circuit in the case of Securities and 
Exchange Commission versus May, handed down January 11, 1956. 
The court of appeals affirmed an order which granted the Commission 
a preliminary injunction against a group soliciting proxies in opposi- 
tion to the management, enjoining further solicitations in violation 
of the proxy rules by means of false and misleading statements and 
without disclosing all of the persons on whose behalf the solicitations 
were being made. 

Although these proceedings were brought under the Commission’s 
proxy rules as in effect prior to the January 1956 revision, the court 
held, among other things, that schedule 14A of the rules requires 
disclosure of all persons who in fact are leading factors in the opposi- 
tion group’s formation and activities nobwithstendini the circun- 
stance that some of such persons are not technically designated com- 
mittee members or nominees. 

Senator'Leuman. Was that in the Libby, McNeill case? 

Mr. Armstrone. Yes, sir; Securities Exchange Commission v. May. 
That was the case involving Libby, McNeill, Libby Corp. 

Two paragraphs of the opinion of the court of appeals are most 
important. And this quotation, the first paragraph of which I am 





STOCK MARKET STUDY 1697 


referring to, is of tremendous importance to the Commission in admin- 
istration of this provision of the statute. 

The court said: 

Appellants argue that section 14 (a) of the Securities Exchange Act of 1934 

ip U. S. C., sec. T8n (a)), and regulations adopted thereunder are unconsti- 
tutional aS unauthorized delegations of legislative power and otherwise, but 
these contentions have no merit (American Power & Light Co. v. 8. EB. C., 329 
U. S. 90; Yakus v. United States, 321 U. 8S. 414). Furthermore, the Commis- 
sion’s proxy rules as applied either to management or to insurgent stockholder 
groups are Clearly authorized by the statute. 


The word “otherwise” refers to appellants’ contention, made in 
the argument before the court, that the proxy regulation provided 
for “censorship” by the Commission and abridged the constitutional 
cuaranty of freedom of speech. This the court rejected. 

The second paragraph of the opinion which we wish to emphasize 
reads as follows: 

Appellants’ fundamental complaint appears to be that stockholder disputes 
should be viewed in the eyes of the law just as are political contests, with each 
side free to hurl charges with comparative unrestraint, the assumption being 
that the opposing side is then at liberty to refute and thus effectively detlate 
the campaign oratory of its adversary. Such, however, was not the policy of 
Congress as enacted in the Securities Exchange Act. There Congress has clearly 
entrusted to the Commission the duty of protecting the investing public against 
misleading statements made in the course of a struggle for corporate contro). 

That is the end of the quotation. 

It was et pleasing to us to have this decision rendered 
by a court of very high standing sustaining our rules against the 


challenge that they violated constitutional guaranties of freedom of 
speech and press because of fears expressed in the press, which we 


believe have now been allayed, that the act of the Congress, imposing 
standards of fairness and accuracy of disclosure with respect to 
certain corporate acts such as proxy soliciting, in some way impinged 
on these traditional and deeply cherished constitutional liberties. 

The revised rules have now been in operation for virtually a full 
proxy season. From the beginning of the season up to May 18 of 
this year there were 14 proxy contests either for control of the board 
of directors or for representation on the board. A total of 209 state- 
ments were filed by participants in connection with these contests. 
In one contest 40 such statements were filed, in another 33 statements, 
and in a third 24 statements. Some of these contests were rather 
heated controversies and furnished the Commission a good oppor- 
tunity to observe the manner in which the amended rules sperate. 
In the main, the revised rules have proved adequate in dealing with 
situations which have arisen, and it is the Commission’s view that 
the rules as a whole are working well, not only as they relate to con- 
tests, but also as to proxy solicitations generally. 

Another problem of the regulation of proxy solicitations involves 
the giving of proxies by brokers and dealers for listed securities 
registered in their names but owned by customers. 

Section 14 (b) of the Exchange Act makes it unlawful for any 
member of a national securities exchange or any broker or .lealer 
who transacts business through such a member to give a proxy with 
respect to a listed security carried for the account of a customer in 
contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for 
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the protection of investors. The report on stock-exchange practices 
which was issued by the Senate Committee on Banking and Currency 
at the time when the Securities Exchange Act was passed, in referring 
to this provision, states—and I am quoting from the report here 
which is Senate Report No. 1455, 73d Congress, 2d session, page 77: 

The rules and regulations (of the Commission) will also render it impossible 
for brokers having no beneficial interest in a security to usurp the franchise 
power of their customers and thereby deprive the latter of their voice in the 
control of the corporations in which they hold securities. 

Now, section 14 (b) has never been implemented by rule, even though 
it has been on the statute books since 1934. 

The Commission is seeking presently to develop a workable rule 
which will prevent brokers from assuming or usurping their custo- 
mers’ voting rights and which at the same time will not interfere with 
the orderly solicitation of proxies and the voting of shares. 

Senator Lenman. May I just interrupt you here for a moment. As 
I understand it, in the New York Stock Exchange the rule is that all 
the material must be sent to the beneficial owner, the actual holder of 
the shares, by the brokerage house in whose name the stock is carried, 
but it does give the brokers the right, at their discretion, to issue a 
proxy, as they see fit, unless they have specific instructions from the 
owner of the shares, is that correct ? 

Mr. Armstrone. Yes, sir, except that I believe that the discretion 
in the broker under the New York Stock Exchange rules to exercise 
the proxy would not apply in the case of a contest. I am going to ask 
Mr. Loomis to verify that. 

Mr. Loomis. Yes; that is right. Under the Exchange rules, the 
broker can give a proxy if the stockholder does not respond to a request 
for instructions, but only in cases where there is no contest and in 
which there is not a matter significantly affecting the rights of the 
stockholders up for vote, such as a merger or something like that. In 
that type of case the Exchange rules prohibit the broker from giving 
an uninstructed proxy. 

Senator Lenwan. Iam glad to have that information. 

Mr. Armstrrone. Mr. Chairman, the Commission first circulated for 
public comment a proposed rule under section 14 (b), a rule to be 
known as rule X-14B-1, on this subject in May of 1955. Many 
thoughtful and helpful comments were received from the public. 
After consideration of these comments, a revised proposal was cir- 
culated in April of 1956. And we would suggest that the Securities 
Exchange Act releases covering both of these proposals be included in 
the record of the committee, if the committee so desires. 

Senator Lenman. If there is no objection, it is so ordered. 

(The material referred to follows:) 


SECURITIES AND ExcHANGE COMMISSION, 
Washington 25, D. C., April 17, 1956. 
SECURITIES ExcHANGE AcT oF 1934 
Release No. 5299 


REVISED PROPOSAL TO ADOPT RULE X—14B-1 UNDER THE SECURITIES EXCHANGE AC! 
OF 1954 


On May 5, 1955, the Securities and Exchange Commission published a proposa: 
to adopt Rule X—14B-1 under the Securities Exchange Act of 1934, particularly 
Sections 14 and 23 (a) thereof, to set out the conditions under which certain 
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members, brokers or dealers could give proxies, consents or authorizations in 
respect of a security registered on a national securities exchange and carried 
for the account of a customer. This proposal was also the subject of a public 
hearing held by the Commission on November 17, 1955, when certain proposed 
revisions of the proxy rules (Regulation X—14) were also considered. 

Many valuable comments and suggestions have been received with respect to 
proposed Rule X-14B-1; and after further study the Commission has revised its 
proposal and now invites further comments and suggestions on the revised pro- 
posal not later than May 15, 1956. The revisions made to the original proposal, 
the text of which was set out in Securities Exchange Act Release No. 5166, in- 
clude the following : 

1. The definition of the term “proxy material” has been clarified and made 
more specific. The “annual report” is no longer considered to be “proxy material” 
by definition, The circumstances under which an annual report is required to be 
transmitted are set out in paragraph (g) of the rule. 

». The definition of the term “owner” has been clarified to mean the beneficial 
owner at the record date for the determination of security holders entitled to 
vote with respect to the subject matter or meeting ; and it specifically provides that 
unless a broker knows or has reason to know that the person for whose account 
he carries a security is not the owner he may deem such person to be the owner. 

3. The term “voting instructions” is now defined to mean written or oral in- 
structions with respect to the giving of a proxy for a particular matter or 
meeting. 

4. When a broker gives a proxy pursuant to oral voting instructions he must 
make a Written memorandum summarizing the substance of such oral instructions 
and promptly send a copy to the owner. 

>. Matters as to which voting instructions are required are spelled out in 
detail in the rule. 

6. Requirements with respect to the transmission of proxy material are clarified 
(pars. (¢) and (e)) and a broker or dealer who requests voting instruct.ons 
from the owner of any security carried by him for the account of a customer 
would be required to transmit proxy material to the owners of all securities 
carried by him for the account of customers and entitled to vote with respect to 
such subject matter or meeting, all subject to specified exceptions. 

As was pointed out in Securities Exchange Act Release No. 5166, the rule would 
not relieve any member of a national securities exchange from compliance with 
exchange rules requiring the forwarding of proxy soliciting material, or im- 
posing other conditions to the giving of proxies. 

The text of proposed Rnle X-14b-1 as revised is as follows: 


“Rule X-14B-1—Giving of Prozvies by Members, Brokers, or Dealers 

“(a) General Provisions—tThis rule shall apply to every member of a na- 
tional securities exchange and every broker or dealer who transacts a business 
in securities through the medium of any such member. 

“It shall be unlawful for any member, broker or dealer subject to this rule 
to give a proxy in respect of any security registered on a national securities 
exchange and carried for the account of a customer, unless such proxy is given 
in compuance with this rule. 

“(b) Definitions.—-For the purpose of this rule, the following terms shall have 
the meanings indicated unless the context clearly indicates otherwise: 

“(1) A security shall be deemed to be “carried for the account of a cus- 
tomer” if it is registered in the name of a member, broker or dealer subject 
to this rule, or his nominee, who is not the “owner” of the security, as here- 
inafter defined. 

“(2) The term “proxy” includes every proxy, consent, authorization, or 
revocation, or a request not to give any of the foregoing. 

“(3) The term “give a proxy” shail be deemed to include giving instructions 
to a nominee, causing a nominee to give a proxy, and voting in person at a 
meeting. 

“(4) The term “proxy material,’ when used with reference to material 
distributed by any person who is soliciting proxies relating to any subject 
matter or meeting, means (i) the proxy statement furnished by such person 
pursuant to Rule X—14A-3, and (ii) all other written material relating to such 
subject matter or meeting which is distributed by any such person concur- 
rently with or subsequent to such proxy statement to all security holders of 
record entitled to vote on such matter or at such meeting or to a particular 
class or classes of such security holders. 
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“(5) The term “owner” of a security means the beneficial owner at the 
record date for the determination of security holders entitled to vote or giye 
consent with respect to the subject matter or meeting, or an executor, admip. 
istrator, guardian, trustee, or similar representative or fiduciary holding the 
security on such date in such capacity, with authority to vote. Unless the 
meniber, broker, or dealer knows, or has reason to know, that the person for 
whose account he carries a security is not the owner, he may deem such 
person to be the owner. 

“(6) The term “voting instructions” means instructions with respect to the 
giving of a proxy for a particular matter or meeting, given in writing or 
orally. 

“(c) Proviso.—A member, broker, or dealer subject to this rule may give a 
proxy with respect to a security carried for the account of a customer: 

“(1) To the owner; or 

“(2) Pursuant to voting instructions from the owner or any custodian 
(other than the member. broker, or dealer, or his nominee) having possession 
of the security and authority from the owner to request a proxy, provided, 
that the member, broker, or dealer has not requested or solicited such in- 
structions; or 

“(3) Pursuant to voting instructions given by the owner in response to a 
request therefor made by the member, broker, or dealer, if such request con- 
forms to the following conditions: 

“(A) The member, broker, or dealer furnished promptly to the owner 
a copy of all proxy material with respect to the same subject matter 
or meeting theretofore received by him from any person who furnished 
eopies thereof for such purpose and who, if requested, defrays the 
reasonable expense to be incurred in forwarding such material; pro- 
vided, however, that proxy material need not be furnished to any person 
who has in writing requested that such material not be sent to him or 
who, to the knowledge of the member, broker, or dealer is also the owner 
of record of securities entitled to vote at such meeting or with respect 
to such subject matter and as such will receive proxy material directly 
from persons soliciting proxies; and 

“(B) Such request for instructions is made in an impartial manner: 
provided, however, that a member, broker, or dealer, at the request of the 
owner, may give his recommendations with respect to the voting of the 
security ; and 

“(C) Such request includes a statement that the member, broker, 
or dealer will, on request of the owner, give the proxy to the owner or 
any person designated by the owner; and 

“(i)) Sueh member, broker, or dealer promptly makes and preserves 
a written memorandum summarizing the substance of any oral voting 
instructions received from any owner and promptly sends a copy thereof 
by first-ciass mail to such owner. 

“(4) Without voting instructions from the owner if, 

“(A) the member, broker, or dealer has promptly requested voting 
instructions in conformity with the conditions provided for in sub- 
paragraph (3) of this paragraph (c), accompanied by a statement that 
if such instructions are not received by the 5th day prior to the meeting 
(or the 10th day prior to the meeting, if the request for instructions 
is transmitted 20 days or more before the meeting), then the owner 
of record may give a proxy with respect to the security ; and 

“(B) The proxy given does not include, to the knowledge of the mem- 
ber, broker, or dealer, authorization to vote upon any matter with respect 
to which voting instructions are required by paragraph (d) of this 
rule. 

“(d) Matters Requiring Voting Instructions—A member, broker, or dealer 
subject to this rule shall not give a proxy with respect to any matter without 
voting instructions (except to the owner) if, to the knowledge of the member. 
broker, or dealer ; 

(1) Any person or group of persons is soliciting proxies with respect to 
such matter, in opposition to the solicitation of any other person or group of 
persons, and both such solicitations are subject to Regulation X—14, or 

“(2) a proposal with respect to such matter is included in the manage- 
ment’s proxy statement pursuant to Rule X-14A-8 but is not supported by the 
management, or 
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“(8) such matter falls within any one or more of the following cate- 
ories : 

. “(A) It involves authorization of or relates to: a merger or consoli- 
dation ; a mortgage of corporate property ; the creation of indebtedness ; 
an increase in the authorized amount of indebtedness; the creation of 
preferred stock or an increase in the authorized amount of preferred 
stock ; the waiver or modification of preemptive rights; or any alteration 
of the rights of any class of stock or the terms or provisions of any 
outstanding indebtedness ; or 

“(B) It involves a change in the quorum requirements for meetings 
of stockholders, or the authorized number of directors or their terms of 
office ; or 

“(C) It involves authorization of the issuance of stock, or options to 
purchase stock, to directors, officers or employees in the amount of 5 per- 
cent or more of the outstanding shares of the class involved; or 

“(D) It involves authorization of the acquisition of property, securi- 
ties or assets of another person if (i) any officer, director, or holder of 
10 percent or more of the voting stock of the issuer has a material in- 
terest, direct or indirect, in the property, securities or assets to be ac- 
quired, or (ii) the property to be acquired equals 20 percent or more of 
the total assets of the issuer, or (iii) the average earnings after taxes, 
of the person whose property, securities or assets are to be acquired, for 
the last three fiscal years equals or exceeds 20 percent of the average 
earnings of the issuer during such period, or (iv) stock of the issuer in 
an amount equal to or exceeding 20 percent of the outstanding stock of 
the class involved is to be issued in consideration of property, securities 
or assets; or 

“(E) It involves authorization of a profit sharing, pension or retire- 
ment plan, the estimated annual cost of which amounts to more than 
10 percent of the average annual income of the issuer before taxes for 
the preceding five years, or authorization of an amendment to such a 
plan which increases its cost above such amount, unless the plan is based 
upon an agreement or negotiation with a labor union or is a related plan 
for the benefit of nonunion employees having terms substantially equiva- 
lent to the terms of a union-negotiated plan and which is submitted for 
action of stockholders concurrently with such union-negotiated plan; or 

“(F) It involves authorization of a change in the purposes or powers 
of the issuer which would permit it to engage in a materially different 
line of business; or 

“(G) It involves a reduction in earned surplus by 50 percent or more, 
or to an amount less than the aggregate of three years common stock 
dividends computed at the current rate. 

“(e) Transmittal of Proxy Material.—A member, broker or dealer subject to 
this rule who has requested voting instructions with respect to any subject matter 
or meeting shall promptly send by first-class mail or otherwise deliver to the 
owners of all securities carried by him for the account of customers, the holders 
of which are entitled to vote at such meeting or with respect to such subject mat- 
ter, a copy of all proxy material received by him (whether before or after the 
giving of any proxy) from any person who shall furnish copies thereof for such 
purpose and who shall if requested defray the reasonable expenses to be incurred 
in forwarding such material ; provided, however, that if a person furnishing proxy 
material does not, upon request, furnish and defray the reasonable expenses of 
forwarding sufficient copies, the member, broker or dealer need only transmit the 
number so furnished to him to owners selected in any reasonable manner; and 
provided, further, that the members, broker or dealer need not transmit proxy 
material to any owner if (i) such owner has requested in writing that proxy 
material not be transmitted to him, or (ii) such owner, is to the knowledge of 
the member, broker or dealer, a holder of record of such securities and as such 
may be expected to receive proxy material directly, or (iii) the member, broker or 
dealer does not know the identity, or does not know the address, of such owner. 

“(f) Whenever a member, broker or dealer who has given a proxy pursuant to 
this rule receives additional voting instructions from the owner of the security, 
he shall take any reasonable action necessary to comply with such additional 
instructions, including the revocation of such proxy in whole or in part or the 
giving of a new proxy if required. 

_ ‘“(g) A member, broker or dealer subject to this rule who has requested voting 
instructions from the owner of a security pursuant to this rule, or intends te 
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request such instructions with respect to any subject matter or meeting within 
period of 6 months, shall transmit to such owner the annual report referred to 
in Rule X-14A-3 (except under the circumstances referred to in the proviso 
clause of paragraph (e) hereof) if copies thereof are furnished to him for such 
purpose and if the issuer or any other person, on request, defrays the reasonable 
expense to be incurred in forwarding such report. 

“(h) Special Provision —In case any member, broker or dealer subject to this 
rule has relinquished possession or control of a security carried for the account 
of a customer he may comply with the voting instructions of any other member, 
broker or dealer who furnished a written statement that such voting instructions 
were obtained or are given by such other member, broker or dealer after com- 
pliance with the preceding paragraphs of this rule which would be applicable to 
such other member, broker or dealer if such other member, broker or dealer were 
to give a proxy for such securities. 

“It shall be unlawful for such other member, broker or dealer to furnish such 
voting instructions and such statement to a member, broker or dealer to cause 
such member, broker or dealer to give a proxy unless such other member, broker 
or dealer has obtained or given such voting instructions in the manner required 
by this rule. 

“(i) Validity of Proxies—Failure to comply with this rule shall not invalidate 
any proxy; provided, however, that this paragraph (i) shall not be construed to 
prevent the granting of injunctions in any proper proceeding or to exempt any 
person from any proceeding, penalty or prohibition provided by the Act in respect 
of violations of the Act or any rules or regulations thereunder. 

“All interested persons are invited to submit views and comments on the revised 
proposal in writing to Securities and Exchange Commission, Washington 25, 
D. C., on or before May 15, 1956. Views and comments received will be available 
for public inspection unless in any case a person requests that his comments shall 
not be made public.” 

By the Commission: 

OrvaL L. DuBois, Secretary. 


—_--— 


SECURITIES AND EXCHANGE COMMISSION, 
Washington 25, D. C., May 5, 1955. 


Securities EXCHANGE Act or 1934 
Release No. 5166 


PROPOSAL TO ADOPT RULE X-14B-1 UNDER THE SECURITIES EXCHANGE ACT OF 1934 


Notice is hereby given that the Securities and Exchange Commission has under 
consideration adoption of a proposed Rule X-14B-1 with regard to the circum- 
stances under which certain members, brokers, or dealers may give proxies, con- 
sents, or authorizations in respect of a security registered on a national securities 
exchange and carried for the account of a customer. The proposed action would 
be taken pursuant to the Securities Exchange Act of 1934, particularly Sections 
14 and 23 (a) thereof. 

Section 14 (b) of the Act provides that: 

“It shall be unlawful for a member of a national securities exchange or any 
broker or dealer who transacts a business in securities through the medium of 
any such member to give a proxy, consent, or authorization in respect of any 
security registered on a national securities exchange and carried for the account 
of a customer in contravention of such rules and regulations as the Commission 
may prescribe as necessary or appropriate in the public interest or for the pro- 
tection of investors.” 

The proposed rule would establish a number of conditions which would have 
to be satisfied before such a member, broker, or dealer could give a proxy, con- 
sent, or authorization with respect to such a security. These conditions would 
include a requirement that the proxy be given pursuant to written instructions 
received from the owner, except that if such instructions were requested but not 
a a proxy could still be given, but only with respect to certain uncontested 
matters. : 

Other conditions would prevent the giving of a proxy unless all proxy-soliciting 
material was forwarded to the owner, accompanied by a request for voting in- 
structions. The rule would not affirmatively require the forwarding of this mate- 
rial, but would preclude the member, broker, or dealer from soliciting a proxy 
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or giving a proxy pursuant to such solicitation if this were not done. A proxy 
could be given without sending this material only pursuant to unsolicited request 
by the owner. The request for voting instructions provided for in the proposed 
rule would constitute a solicitation within the meaning of Regulation X-14 and 
accordingly would be subject to the conditions of Rule X-14A-2 (b). 

Special provisions would be made for the situation where a member, broker, 

or dealer had parted with possession or control of a security registered in his 
ame. 

. A security would be deemed to be carried for the account of a customer if regis- 
tered in the name of a member, broker, or dealer who is neither the beneficial 
owner of the security nor a fiduciary holding it with power to vote in such 
ca yacity. 

The vail would not relieve any member of a national securities exchange from 
compliance with exchange rules requiring the forwarding of proxy-soliciting 
material, or imposing other conditions to the giving of proxies. 

The text of the proposed rule is as follows: 


“Rule X-14B-1—Giving of Provies by Members, Brokers, or Dealers 


“(a) General Provisions.—This rule shall apply to every member of a national 
securities exchange and every broker or dealer who transacts a business in secu- 
rities through the medium of any such member. 

“It shall be unlawful for any member, broker, or dealer subject to this rule to 
give a proxy in respect of any security registered on a national securities exchange 
and carried for the account of a customer, unless such proxy is given in con- 
formity with paragraphs (c) and (d) or with paragraph (e) of this rule. 

“(b) Definitions.—For the purposes of this rule, the following terms shall have 
the meanings indicated unless the context clearly indicates otherwise : 

“(1) A security shall be deemed to be ‘carried for the account of a cus- 
tomer’ if it is registered in the name of a member, broker, or dealer subject 
to this rule who is not the ‘owner’ of the security, as hereinafter defined. 

“(2) The term ‘proxy’ includes every proxy, consent, authorization, or 
revocation or a request not to give any of the foregoing. 

“(3) The term ‘give a proxy’ includes instructions given to a nominee or 
causing a nominee to give a proxy and also includes voting in person at a 
meeting. 

“(4) The term ‘proxy material’ includes all proxy statements and other 
written proxy-soliciting material distributed by any person to security 
holders of record with respect to the subject matter or meeting for which a 
proxy is given pursuant to this rule. The annual report referred to in 
Rule X-14A-3 shall be deemed to be proxy material for the purposes of this 
rule. 

“(5) The term ‘owner’ of a security means the beneficial owner or an 
executor, administrator, guardian, trustee, or similar representative or 
fiduciary holding the security in such capacity with authority to vote. 

“(6) The term ‘member, broker, or dealer’ shall include any person acting 
as nominee for any of the foregoing. 

“(c) Prowies——A member, broker, or dealer subject to this rule may give a 
proxy with respect to a security carried for the account of a customer: 

“(1) To the owner, or pursuant to written instructions from the owner 
(or any custodian, other than the member, broker, or dealer, having posses- 
sion of the security and authority from the owner to request a proxy) given 
without request or solicitation by such member, broker, or dealer, or 

“(2) Pursuant to written instructions received from the owner in response 
to an impartial request therefor made by the member, broker, or dealer if 
proxy material has been transmitted by him to the owner, or 

“(3) Without written instructions from the owner if: 

“(A) The member, broker, or dealer has transmitted proxy material 
to the owner and in addition has in writing impartially requested writ- 
ten voting instructions from the owner, accompanied by a statement that 
if such instructions are not received by the 10th day prior to the meeting 
(or the 15th day prior to the meeting, if the request for instructions is 
transmitted 25 days or more before the meeting), then the owner of 
record may give a proxy with respect to the security; and 

“(B) The proxy given does not include authorization to vote on any 
matter if, to the knowledge of the member, broker, or dealer, (i) any 
person other than the management is soliciting proxies with respect 
to such matter or a proposal with respect to such matter is included 
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in the management’s proxy statement pursuant to Rule X-14A-8 but is 
opposed by the management, or (ii) information with respect to such 
matter is called for by any one or more of the following items in Sched- 
ule 14A of Regulation X-14: Items 9 through 17, except Item 15, or 
Items 19 or 20 excluding routine or formal matters; and 

“(C) The proxy is not given by such member, broker, or dealer con- 
trary to oral instructions, if any, which may have been given by the 
owner, 

“(d) Transmittal of Proxy Material.—(1) A member, broker, or dealer subject 
to this rule shall not give a proxy pursuant to subparagraph (2) or (3) of para- 
graph (c) of this rule unless he sends promptly by first-class mail, or otherwise 
promptly delivers, to the owner, a copy of all proxy material received by him 
(prior to or after the giving of a proxy) from any person who furnishes copies 
thereof for such purposes (and who, if requested, defrays the reasonable ex- 
penses to be incurred in forwarding such material) accompanied by an impartial 
written request for voting instructions. 

“(2) Whenever a member, broker, or dealer who has given a proxy pur- 
suant to this rule receives additional yoting instructions from the owner 
of the security, he shall take such action, including the revocation of such 
proxy in whole or in part or the giving of a new proxy if required, as may be 
necessary in order to comply with such additional instructions. 

““(e) Special Provisions—In case any person subject to this rule has relin- 
quished possession or control of a security carried for the account of a customer, 
in giving a proxy with respect to the security such person may rely upon a written 
statement of any other member, broker, dealer, or nominee that the applicable 
conditions of this rule have been complied with. Such person shall not give a 
proxy unless or until he has received such written statement. 

“(f) Validity of Proxies—Failure to comply with this rule shall not invalidate 
any proxy, provided, however, that this paragraph (f) shall not be construed to 
prevent the granting of injunctions in any proper preceeding or to exempt any 
person from any proceeding, penalty, or prohibition provided by the Act in respect 
of violations of the Act or any rules or regulations thereunder.” 

All interested persons are invited to submit their views and comments on the 
proposed rule in writing to the Securities and Exchange Commission, Washing- 


ton 25, D. C., on or before June 1, 1955, Unless the person submitting any such 
comments or suggestions requests in writing that they be held confidential, they 
will be public records, available for public inspection. 

By the Commission. 


Orvat L, DuBots, Secretary. 
Senator Lenmayn. On this particular point, I am going to ask you a 


question, although we have a number of other questions we would like 
to ask. 


Mr. Armsrrone. Yes, sir. 


Seantor Lenman. As I understand it now, except in the case of the 
New York Stock Exchange, there is no requirement under existing 
rules that the broker, who happens to be the stockholder of record, 
must send all material to the actual holder of the stock. Is that 
covered by this rule that you refer to now # 

Mr. Armsrrona. Yes, sir; it is attempted to be covered in these 
proposed rules that we have had out for comment, and I believe your 
statement as to stock-exchange rules is correct, unless Mr. Loomis 
wishes to change that. 

Mr. Loomis. Yes; the New York Stock Exchange rules require 
that the broker send out the materia} if the soliciting party pays the 
expenses, Other exchanges—San Francisco and the American—have 
similar rules. And the Mid-West Exchange, as well. 

Mr. Armsrrone. And Philadelphia, Baltimore. 

Mr. Loomis. Yes, I believe they do, too. The Commission attempts 
to meet the problem so far as it can in the proposed rule. Although 
the statute does not expressly authorize the Commission to require a 
broker to send out material, it restricts his power to give proxies. 
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Mr. Armstrone. You are speaking now of the technical phraseology 
of section 14 (b). 

Senator Lenman. You say the Commission has not that authority 
under the law ? 

Mr. Loomis. I think that is probably so. Section 14 (b) states that 
it shall be unlawful for a broker to give a proxy in contravention of 
the Commission’s rules. But if he does not give a proxy, if he just 
sits tight, so to speak, he probably is not violating the act. 

Senator Leuman. That is what I am getting at. I can see that he 
cannot usurp the powers of the actual owner of the stock. But he is 
not required to send all the proxy material to the stockholder, as I 
say in the case of the New York Stock Exchange. 

Mr. Loomis. That and the other exchanges mentioned. 

Senator Lenman. What other exchanges ? 

Mr. Loomis. San Franeiseo, Mid-West, American, Philadelphia, 
Baltimore. 

Senator Lenman. They all come under the same rule? 

Mr. Loomis. They all have similar rules to those of the New York 
Stock Exchange. 

Senator Leaman. How about the over-the-counter ¢ 

Mr. Loomis. There is no such rule there. 

Mr. Armsrronec. We have no jurisdiction there. 

Senator Leuman. Would that be covered in the Fulbright bill we 
had under discussion ? 

Mr. Armstrone. Yes, sir; with respect to the companies that would 
be subject to the Fulbright bill, it would extend our authority in re- 
spect to the solicitation of proxies. And we consider that to be one of 


the most important provisions for the protection of investors that is 
contained in that legislation, because of the conditions that we found 
with respect to the pene soliciting practices in the companies that 


would be subject to that bill. 

Senator Leuman. Would you suggest section 14 (b) be amended so 
as to give you that jurisdiction ? 

Mr. Armsrrone. We very well may, Senator Lehman, before we 
get through with this subject. We have been trying to work it out 
by rule, as Mr. Loomis has suggested. But we very well may come 
to that, after further study. to now we have felt that the result 
could probably be accomplished by rule. We are having considerable 
difficulty with it, in formulating the rule. But it seems as though it 
will be workable. It is a subject on which we might very: will like 
to submit recommendations to the next Congress. It is very difficult 
subject, and it has many practical problems in it from the standpoint 
of the persons who would be affected, the brokers and soon. We have 
been trying to work out a rule that would be practicable in its actual 
operation. So far we have not felt that we have got quite the right 
answer to it. 

Senator Lenman. There are a good many companies that do not ask 
for proxies. 

Mr. Armstrong. Yes, sir; that is correct. 

Senator Lenman. What is your power there ? 

Mr. Armstrone. We have no power if they do not solicit proxies. 

Senator Lenman. Isn’t that a pretty important thing? 

Mr. Armstrong. It isa eae in section 14. 

Senator Leuman. What would be necessary to correct that? 
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Mr. Armstrone. Well, it would take additional legislation, clearly, 
on that. We have not devoted any particular study to that problem. 
We understand that approximately one-fourth of the listed companies 
do not solicit proxies. And we have not studied the reasons for that. 
Presumably it results from the fact that there is a sufficient concentra- 
tion of contro] in a few holders or a few hands so that the solicitation 
of proxies of all securityholders is not necessary in order for the cor- 
poration to take whatever actions are necessary at the annual meetings. 

Senator Lenman. A certain number of companies solicit proxies 
only from a certain few stockholders and not from all. 

Mr. Armstrone. Under our rules, they may solicit proxies among 
10 people—solicitation by persons other than the management, that is, 
directors—without falling under our rule. But if they solicit proxies 
from more than 10 people, in addition to management, then they fall 
under our rules, and must comply with them. 

Senator Leman. What is your reasoning on that. 

Mr. Armstrone. Well, I think the reason on that was a de minimus 
philosophy. I truly have never examined into it, but I believe that 
has been a provision of the proxy rules right along over the years. It 
is comparable to the theory of the Securities Act of 1933 that does not 
require the registration with the Commission of an offering of new 
securities that is not a public oe 

Senator Lenman. Would that rule apply even in cases where there 
is a contest ? 

Mr. Armstrone. I believe it would. But I do not believe in prac- 
tice that there could be such a situation, because if there were a contest 
probably it would be incumbent upon the management or the opposi- 
tion group to solicit everybody. 

Senator Lenman. What is the objection? Personally, I believe 
that every company should be compelled to solicit proxies in every 
election. But, in the absence of that rule, if a company does solicit 
proxies, in the case of a contest, it seems to me that it is bad practice 
not to solicit proxies from everybody, because it is true that the 
management may feel very safe in maintaining their control if they 
solicit proxies only from 51 percent. But I think the other stock- 
holders still should have the right to be heard. 

Mr. Armstrone. Well, I believe that the Commission has felt that 
under section 14 (a), as it has been in the statute all these years, we 
do not have any power to compel affirmatively the solicitation of 
proxies; that our power is to make rules and regulations pertaining 
to the solicitation of proxies that management or any person solicit- 
ing the proxy may engagein. I think that is the basic legal reasoning 
of the Commission in that area. 

Senator Lenman. I am assuming that you have not the power. 
Would you agree you should have that power and that power should 
be exercised, compelling companies to solicit proxies from all their 
stockholders ? 

Mr. Armstrone. I think, Senator Lehman, that that is a subject 
which, if the subcommittee wished, it might be appropriate for us to 
study in the next 6 months and perhaps come in with a report, a factual 
report, on perhaps the companies that do not solicit proxies and why. 
Now, we really have not studiedthis in the Commission. I do not 
believe it has ever been studied. And, on the basis of the develop- 
ment of such information, the Commission could come in with a 
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recommendation on this subject. It may very well be there should 
be such legislation. 

Senator Lehman, if I may, I would like Mr. Woodside to clarify 
that which I said about the exception for 10 people, because I do not 
believe I expressed it accurately in terms of the rule, and I would like 
to have him state it the way the rule reads, if I may. 

Mr. FetpMan. I was coming to the same point. 

Mr. Armstrone. I think this will take care of it. 

Mr. Woopsimne. There is an exemption in the rules as they exist now 
and as the rules have existed for many years to the effect that a solicita- 
tion by persons other than the management of not more than 10 people 
is exempt from the operation of the rule. . 

Senator Lenman. Will you repeat that? I did not quite get 
all of it. 

Mr. Woopsipr. The present rules contain a provision which has 
been in the rules for many years, to the effect that a solicitation by 
persons other than the management, not involving more than 10 
persons, need not be subject to the rules. Now, I think the theory 
of that must have been that it is a rule of practicability; it permits 
a very small group of people perhaps to get together and assume a 
position at a ae and it is unlikely that a solicitation that small 
poses the same problems that you would have if you had a broad and 
public solicitation through the mails. " 

Mr. Fetpman. As to this point, the Commission has full authority. 
There is no need for legislation, if the Commission wanted to change 
its opinion in this matter. 

Mr. Woopstpz. If the Commission wished to abolish that exemption, 


it could doso by rule. In other words, it could say that any solicitation 
by anyone of anyone would be subject to the rules. 

Senator Leuman. As I understand it, what actually might happen 
now is that a company in which the management, let us say, has 40 per- 
cent of the stock, can approach as proxies 10 others, 10 additional 
stockholders, which. were not a of the management. 


Mr. Woopste. No, sir. 
management. 

Mr. Armstrone. That is the point on which I imperfectly expressed 
myself a moment or so ago. 

Senator Lenman. I still do not understand it. 

Senator Bennett. If management solicits from a single stockholder, 
it must comply with the proxy solicitation rule. But the opposition 
may solicit from as many as 10 people without complying. 

Mr. Armstrone. That is correct—under the rule. 

Senator Lenman. How about the management? Can the manage- 
ment not solicit from the 10 additional people? 

Mr. Woonsipe. The management, if it solicits proxies at all, must 
comply with the rules. But the statute does not require the manage- 
ment to solicit. I think that is the answer. 

Senator Leuman. I understand that. I think they should be com- 
pelled. That is my oe opinion. I am not speaking now for the 
committee. But aside from that, as I understand it, or as I did under- 
stand it, although I ae was misinterpreting, the management 
could, in addition to the stock held by the management, solicit from 10 ~ 
additional people. " 


e exemption is not available to the 
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Mr. Armstrone. No, sir. 

Senator Lenman. Could a man who is not in the management solicit 
from 10 outside people and turn over the proxies to the management ! 

Mr. Woopswe. No, sir. That would be a solicitation on behalf of 
management, in our view. 

Senator Lenman. I stil] do not understand why there should be any 
companies that are not required to solicit proxies if they have annual 
meetings, and they all have annual meetings, I assume. Have you got 
a list of the companies that do not do that, do not solicit proxies? 

Mr. Armsrrone. I don’t believe we have one made up, but we could 
develop one. 

Senator Lenman. I wish you would. I think it would be very in- 
teresting, for our confidential information. 

Mr. Armstrone. Certainly, we would be glad to do that. 

Mr. Fexpman. Just to clarify the record, the other discussion which 
Senator Lehman had was directed toward the issue whether once 
proxies are solicited from more than 10 persons you need legislative 
relief if you wish to compel solicitation from anybody and not from 
just a few. 

Mr. ArmsrroncG. Well, the proxy rules at the present time do not 
require the solicitation of everybody just because some people are 
the subject of solicitations. And I suppose that the statute would not 
permit the Commission so to require. At least that is an offhand 
opinion. I have not given it any thought. But it seems to me it 
follows from what has been said in regard to our interpretation of 
the statute as to requiring managements to solicit. 

Mr. Woopsine. I am not sure I understand just what your point was. 

Mr. FetpmMan. Well, once proxies are solicited and the proxy state- 
ment must be filed with the Commission, can the Commission, under 
its present authority, require that solicitation to go to all stockholders? 

Mr. Woopsipz. A person who solicits proxies has complete freedom 
and discretion as to the scope of his solicitation. And I am quite cer- 
tain that you could find cases where management solicited, say, stock- 
holders holding only in excess of a certain number of shares. And 
I am sure that in some of these contests that you will find the opposi- 
tion concentrating on only shareholders having in excess of a certain 
number of shares. 

Mr. Fextpman. In order to have a rule which would apply to every- 
bedy, do you think the statute would have to be amended, or do you 
have suflicient authority under the present statute ? 

Mr. Woopsipe. It is ible that under the language of section 
14 (a) we could say that if a solicitation is made at all it must 
be made of everyone. But that perhaps is pushing the power pretty 
far. But I would not want to say no. 

Senator Lenman. But you would not have the power, you are sure, 
as I understand it—that power is dubious. You are not certain 
whether you have the power or not. But are you certain that you 
have not got the power now to insist on everybody soliciting proxies! 

Mr. Woopsinz. Of that I am certain. 

Senator Bennerr. Mr. Chairman, while we are on that. subject, I 
am sure you want the record to show—which is not clear in my mind 
with respect to your question—that, if management is forced to solicit 
proxies of everyone, then anybody else who solicits proxies would have 
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to solicit proxies from everyone. You could not require management 
to do something that other people engaged in the same process could 
escape. 

Seman Lenman. My feeling is this. After all, the number of con- 
tests in relation to the number of annual meetings is very small. I 
have a feeling that on every annual meeting proxies should be sent 
out, whether the management wishes to do it or not. 

Senator Bennerrt. I recognize that as one question. But Mr. Feld- 
man.has taken us into another phase of that question, which is must 
they be sent to everybody, every stockholder; and then I raised the 
question that if management could be compelled under law to send 
a proxy statement and solicitation to every stockholder, should not 
that same requirement be placed on anybody else who solicited proxies 
for any purpose—maybe not to contest the actual control of the cor- 
poration, but to get enough votes to require the annual meeting to 
adopt a limited resolution, which they might wish to impose on man- 
agement, 

“Senator Leuman. I think this. I think that every company should 
give its stockholders the right to express themselves, either in person 
or through proxies. That right is not afforded to the stockholders 
at the present time. 

I will go along with you to this extent—that if a contest is under- 
taken, of which the SEC must be advised before it is undertaken, 
then I believe that those who are in opposition must also be required 
to solicit the proxies of all the stockholders, not only just a small 
portion of them. 

Senator Bennerr. This is the thing I wanted to clear up. You 
would apply the same rule to anybody soliciting proxies that you 
would exact of management in the event of a contest. 

Senator Lenman. Well, I would. But I cannot conceive that there 
would be any hesitation on the part of the contestants to circularize 
all the stockholders. Their only chance of success would be to eir- 
cularize them. 

Senator Bennerr. Of course it has this practical effect, Mr. Chair- 
man. A group contesting the management might not feel that they 
wanted to spend the money to increase the size of their solicitation 
to include every single shareholder who holds one share of stock. 
That. compulsion on the part of management. could have the same 
effect, greatly inerease the cost. 

Senator Lenman. Let me speak very frankly as to why I feel 
fairly strongly about this. I am fortunate enough to be a stock- 
holder in a number of companies. I am pretty busy here, as is my 
colleague from Utah. I do not have much time to attend to my 
personal affairs, and I have not had for the last 30 years. Such little 
knowledge as I have with regard to my investments comes largely 
from the statments that are sent to me, the annual statement or other 
statements that are issued by the company. But in addition to those 
annual statements, I get a very considerable amount of information 
from the proxy statements which I receive. __ 

For instance, I am interested—although this is not controlling in 
my thinking—but I am very much interested to see the holdings of 
the various people in the company. I have always had the feeling - 
that, rightly or wrongly, and only generally speaking, I like to invest 
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in meres in which the management has large shareholdings. | 
know that cannot be so in many of the great companies, the railroad 
companies or others. But generally speaking, I think that is, as 
far as my thinking is concerned, a matter of considerable importance. 

Unless I get proxy statements, which set forth the names of the 
directors that are going to be voted on, the holdings of the directors, 
the security holdings of the directors, I have no other means of finding 
that out. That is why I think that, quite aside from the possibility 
of contests, the distribution of these proxy statements is of very great 
value to the average stockholder. 

*I do not know whether I have made myself clear or not. 

Senator Bennett. Perfectly clear. While we are on it, just for 
the record, you remember we had a witness yesterday, Mr. Gilbert, 
who felt that management should be required to issue proxy state- 
ments in order that people like himself could get a specific limited 
ee on management’s proxy statements, so they would not 

e under the obligation to solicit their own proxy statement for a 

roposition which management might oppose, but which would not 
be involved in an all-out contest for control of the business. That is 
another part of the problem that the Commission might study if it 
studies this question of compulsory requirement that proxy state- 
ments, if issued, must be issued to ea 

Mr. Armstrona. Senator Bennett, that which you have just referred 
to is pursuant to the so-called shareholder proposal rule, section 
X-14A-8, which permits, subject to certain limitations, a stockholder 
to send to the management in proper time a resolution, together with 
a 100-word statement justifying the resolution, and which requires 
the management, if it does solicit proxies, to include that shareholder 
proposal in the management proxy soliciting material. The rule also 
permits the management to make a comment as to whether it endorses 
or opposes or has any other views on that proposal by the shoreholder. 

Senator Bennetr. Of course, if management were required by law 
or regulation, if every management of every listed company were re- 
quired to issue proxy statements and were ere to issue those to 
every stockholder, that would widen the possible effect of these pro- 
posals which are submitted by minority groups for consideration at 
annual meetings. 

Mr. Armstrone. Yes, sir; that is correct. 

Senator Leuman. Have you completed your statement ? 

Mr. Armstrone. Well, Y just had, I think, three more sentences, 
Senator Lehman. 

In regard to the pro rule under section 14 (b) of the act, the 
revised proposal which we put out for comment in April of 1956 
clarified and simplified the proposed requirements and covered a 
number of practical problems raised in the comments that we have 
received from the public. Further suggestions have been received 
and we are now considering them. A great deal of careful thought 
is going into our efforts to achieve a workable rule which will give 
the owners of stock held in the names of brokers and dealers a more 
effective voice in the affairs of the corporation in which they have 
invested. 

That is the end of my statement—other than to say that we are 
deeply appreciative of the opportunity of reporting to the subcom- 
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mittee on this subject, and as has been obvious to the members of the 
committee, we are delighted to answer questions. 

Senator Lenman. Senator Bennett, I want to discuss with you the 
method of es from this point on. This worn today, as the 
one yesterday, is a continuation of hearings that we held last year. 
It is getting late in the session. I do not know what steps, if any, we 
can take. It was in my mind that this committee—I cannot speak 
either for the subcommittee, of course, or for the full committee— 
would want to make a report on this, with certain suggestions as to 
what can or should be done. In any report of that sort, we would 
have to consider the Sag that have been raised, either at the hear- 
ings yesterday and to ay, or at previous hearings. 

I do not know whether you feel that we should interrogate the 
chairman here today, or whether we should address a list of questions 
to him with the hope that he would reply to those within the next 
2 or 3 days, or 4 days, so that we would have a chance to consider 
them. Iam perfectly willing to do either thing. 

Senator Bennett. I am perfectly willing to do either. I had in- 
formally noted half a dozen questions that have been raised in the 
testimony yesterday and earlier this morning. I can probably reduce 
those to a formality and submit them to the chairman for considera- 
tion. Does the chairman of the subcommittee have a list of ques- 
tions all prepared ? 

Senator Lenman. Yes, I have, but they are not by any means com- 
plete. These are some of the questions that were raised. There are 
others that I do not have on this list. I think that between you and 
the staff of the committee and myself we could, within the next 24 or 


48 hours, ee this list of questions, submit them to the chairman, 


and he would have time, then, to give an intelligent report on them. 
Time is of the essence. 

Senator Brennerr. Yes, I would be agreeable to that, with one 
obvious request—that either of us or any other member of the com- 
mittee be permitted to continue any informal verbal discussion with 
the chairman which might lead to the form of the question or the 
form of the answer—because the notes I have are so meager that I 
would feel that without some opportunity for informal discussion, I 
might not adequately cover the scope of the question I am trying to 
raise. 

Senator Leuman. I think you should have complete freedom of 
action on that. I think it is perfectly conceivable that we may want 
to have other meetings of this committee before we adjourn. 

Senator Bennetrr. With the understanding that before any ques- 
tions are submitted or during the process of preparing them for sub- 
mission, I may have an opportunity to discuss the field with members 
of the Commission or the staff, I would be very happy to suggest that 
we prepare questions and recess this meeting now, with the under- 
standing that it can be called back again if, as a result of our process of 
preva and -submitting questions, further oral testimony is 
indicated. 

Senator Leuman. That would be satisfactory to me. I think there 
are certain questions which were raised last year at the hearings 
which are not on this list, although they may be. 

Senator Bennett. Certainly 1 have none of last year’s questions 
on my list. 
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Senator Lenman. For instance, this question which I raised, on 
which there was considerable discussion, which has given me a great 
deal of concern—this question which was developed at the hearing on 
the Montgomery Ward contest, where Mr. Wolfson and his group 
went out and got companies which he and his associates controlled, and 
got these controlled companies to buy stock in Montgomery Ward and 
turn over the proxiestohim. I think it isa very dangerous procedure 
and one that 1 think we should give very prompt consideration to, 

Mr. Armstrona. I remember Senator Bennett asked us about that 
when we were here a year ago. 

Senator Leuman. You remember where Mr. Wolfson testified that 
Devoe Raynolds, which was one of the companies in his hierarchy, 
went out and bought 40,000 shares of stock, proxies of which were 
turned over to him. If that is permitted and grows, I can see where 
there is no limit to the empires that a man might build. 

Mr. Armstrrone. In that particular instance, Senator Lehman, it 
was the work of the Securities and Exchange Commission in ferreting 
out information under these disclosure rules that brought that matter 
to public light. We do not have any jurisdiction over the acquisition, 
but it was the work of our staff that brought that to light. 

Senator Lenman. Iam gladtohear that. I did not realize that. I 
thought it was questioning at the hearing. But regardless of that, 
you have no means of stopping that, have you—no authority. 

Mr. Armstrone. We can require that it be disclosed, but we have 
no means of preventing the acquisition of the shares and the voting 
of them. 

Senator Lenman. I do not have the answer, because I think it is a 
very complex legislative matter. But I think it should be stopped if 
we can work out a formula to stop it. 

I think some of the matters that were disclosed in our study of the 
hearing on the New York Central matter also showed certain abuses 
which I hope may be stopped in time. 

Mr. Armstrone. Senator Lehman, before we close, I wonder if we 
may also suggest that there be included in the record of this hearing 
the opinions of the district judge in full and of the court of appeals 
in the May case. I believe they would be helpful to the committee. 

Senator Leuman. Very well. 

(The material referred to follows :) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Civil Action No. 102-264 


SECURITIES AND ExcHANGE COMMISSION, PLAINTIFF, AGAINST MitcHELL May Jr., 
ALFRED W. Parry, WILBER E. Dow, Jr., INDIVIDUALLY AND AS MEMBERS OF IN- 
DEPENDENT STOCKHOLDERS COMMITTEE OF LipBY, MCNEIL & Lippy, AND Lipsy, 
MoNettt & Lissy, A CoRPORATION, DEFENDANTS 


OPINION 


Securities and Exchange Commission, Attorneys for Plaintiff, Washington 25, 
D. C. 

William H. Timbers, Esq., Bruce L. Carson, Esq., Ezra Weiss, Hsq. Alfred 
Letzier, Esq., of Counsel. 

Messrs. Gordon, Brady, Caffrey & Keller, Attorneys for Individual Defendants 
Mitchell May, Jr., Alfred W. Parry, Jr., Wilbur E. Dow, Jr., individually and as 
Members of Independent Stockholders Committee of Libby, McNeill & Libby, 
New York; N. Y. Leo Brady, Esq., of Counsel: 
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Messrs. Breed, Abbott & Morgan, Attorneys for Defendant Libby, McNeill & 
Libby, New, York, N. Y. 

Thornton C. Land, Esq., Thomas W. Kelly, Esq., of Counsel. 

J. Edward Lumbard, U.8. C. J. 

LuMBARD, C. J. 

This is a motion by the Securities and Exchange Commission to enjoin pre- 
liminarily Mitchell May, Jr., Alfred W. Parry, Jr., and Wilbur EB. Dow, Jr., 
individually and as members of an Independent Stockholders Committee of Libby, 
McNeill & Libby from soliciting through the mail or in interstate commerce any 
proxies in respect to the common stock of Libby, McNeill & Libby by means of 
any proxy statement or other communication which is false and misleading with 
respect to any material fact or which omits to state any material fact with 
respect to certain listed subjects. The injunction is also sought against soliciting 
any proxies without disclosing the names of all persons on whose behalf the 
solicitation is being made for the names of all the persons for whom the cost of 
solicitation will be borne, directly or indirectly. Libby, McNeill & Libby is a 
corporation whose stock is registered on the New York Stock Exchange, the 
Midwest Stock Exchange, and the San Francisco Stock Exchange. 

The Commission also asks that the Committee be restrained from using any 
proxies already obtained. The Commission in its complaint filed on the same 
day, August 3, 1955, joined, as a defendant, the Company, Libby, McNeill & Libby. 
The Company as well as the three individual members of the Independent Stock- 
holders Committee have appeared on this application. 


I. HISTORY 


Before turning to the specific allegations of the Commission’s complaint, it 
may be helpful to outline the events which led up to its filing. On May 18, 1955, 
May and Parry representing themselves as an independent stockholders com- 
mittee filed with the Commission a draft of a proposed proxy statement which 
the Committee proposed to send to Libby stockholders. Apparently because the 
Commission believed that the material submitted was deficient in several mate- 
rial respects, on June 6, May and two of the Committee’s counsel conferred with 
members of the Commission’s staff regarding these matters and the requirements 
of the proxy rules. The Commission was advised that Dow and Lawrence E. 
Brinn would be added to the Committee. It was understood that the material 
would be amended and that additional information would be supplied to the 
Commission. 

About June 23 the Independent Stockholders Committee, now including Dow 
and Brinn, filed a further proposed proxy statement which did not include names 
of nominees for directors, which names were to be supplied shortly thereafter. 
At this time May conferred with Commission staff members and advised them 
that the information requested at the June 6 conference regarding purchase of 
the stock by Committee members, associates and backers would not be furnished. 

On July 1 the Committee filed a further revised proxy statement which did not 
include the names of nominees for directors but it did list six persons who had 
already contributed or agreed to contribute specified sums toward solicitation 
expenses : 

Walter W. Weismann 
Mitchell May, Jr 
George Frankel 
Ladislas Pathy 
Alfred W. Parry, Jr 
Max Rosenfield 


On July 6 the Commission wrote Committee counsel requesting information 
regarding certain persons named in the proposed proxy statement, including Com- 
mittee members, and persons represented by them, and inquiring as to the nomi- 
nees for directers. Meanwhile on July 7 the Committee filed a further proxy 
statement giving the names of six nominees for directors and stating that the 
expected cost of proxy soliciting would be approximately $25,000. 

On July 8 the Committee filed for the first time a proposed letter to stock- 
holders captioned “It’s Time For a Change.” This letter included the material 
complained of regarding comparison of Libby with other companies and alleged 


ae questions implying manipulation of funds and nondisclosure of infor- 
mation, a 
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On Monday, July 11 the Commission received from Committee counsel a letter 
dated July 7 stating that the Committee was unwilling or unable to furnish all the 
information requested in the Commission letter of July 6. The letter also advised 
that the Committee intended to proceed on July 11 “with the mailing of the Proxy 
Statement heretofore filed with you and also the letter to stockholders forwarded 
to you on this date under separate cover.” 

On the same day, July 11, the Commission wired Committee counsel advising 
that the proposed letter to stockholders was inaccurate and misleading in mate- 
rial respects, and that it should be accompanied by a proxy statement and should 
not be released until amended to comply with the Commission’s proxy rules. The 
information which had been asked for in the July 6 letter was again requested. 
Mr. Harvey A. Thorson of the Commission telephoned Committee counsel and 
read him the wire, and he and Mr. Ralph Hocker talked to counsel regarding the 
misleading nature of the proxy material and urged that it be not released unti] 
corrected. Mr. Hocker made it clear that if the Committee persisted in its pro- 
posed action the Commission might have to go to court. 

On July 12 the Commission received a letter from Committee counsel repeating 
the refusal to comply with the Commission's July 6 letter request. Enclosed 
copies of a further draft of the proposed Committee proxy statement for the first 
time disclosed the full slate of nine nominees. On July 13 the Commission re- 
ceived from the Committee definitive copies of the proxy material, and by tele- 
gram on July 14 the Committee advised that the material was being mailed. 

In the proxy material which the Committee mailed to stockholders under date 
of July 13 it was stated for the first time that proxy soliciting expenses would be 
approximately $75,000. Instead of the six individuals theretofore listed as 
pledging or contributing $24,000 toward these expenses, the names of George 
Frankel and Max Rosenfield were now omitted. Nothing was stated as to who 
would defray the balance of approximately $61,000. 

Thus up to the time of mailing the proxy material to stockholders the Commit- 
tee refused to fully inform the Commission regarding important and material 
matter; it submitted much new data at the last minute, and virtually refused to 
consider the Commission's views or to discuss the questions raised by members 
of the Commission’s staff. 

Thereafter on July 21 the Commission ordered a “private investigation” to 
inquire into possible violations of its Regulations by the Company or the Commit- 
tee or any of their agents, etc., and designated certain of its staff to conduct the 
investigation. Immediately following July 21 the president of Libby, McNeil & 
Libby, the members of the Committee and others were examined under oath in 
Chicago and New York. 

On August 3 the Commission filed its complaint. By order to show cause 
signed the same day the Commission brought on this application for temporary 
injunction, Judge Dimock at that time denied an application for a temporary 
restraining order pefiding the hearing of this application. 


Il, ALLEGATIONS OF COMPLAINT 


The complaint filed by the Commission pursuant to Section 21 (e) of the Se- 
curities Exchange Act of 1934, 15 U. S. C. 78u (e), and the affidavits filed in sup- 
port of this application, charge the Committee with having made false and mis- 
leading statements in printed matter sent to the stockholders soliciting their 
proxies for the annual meeting of the Company which is to be held August 17, 
1955, at Portland, Maine, with omitting certain material facts necessary in order 
to make the statements not false or misleading, and in other respects failing to 
comply with Regulation X-14 relating to the solicitation of proxies and promul- 
gated by the Commission under the Securities Exchange Act of 1934, These al- 
leged false and misleading statements and alleged material omissions fall into 
five principal categories : 

1. Comparison of Libby with Other Companies: Representations and omis- 
sions regarding comparative earnings of the Company and other companies in 
the business of distributing food products for the years 1939 and 1953. These 
were set forth in the “Time for a Change” letter to stockholders dated July 13, 
1955. 

2. Misleading Questions Implying Manipulation of Funds and Nondisclosure 
of Information: A series of questions contained in the same letter of July 13 to 
the stockholders. The Commission charges that these questions imply misuse 
of funds and mismanagement and failure to make certain disclosure of allegedly 
material facts to the stockholders where the Committee has no basis for implying 
an improper action or omission on the part of management. 
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8. Dow’s Alleged Representation of Stockholders; Statements by the Committee 
that the defendant Dow was acting on behalf of certain named stockholders, 
when in fact none of these individuals had authorized him to act as a Committee 
member on their behalf and in fact two of them had protested to Dow against 
such unauthorized use of their names. . 

4. The Composition of the Committee and its Financial Backers: The Com- 
mittee’s misrepresentation of the circumstances leading up to its formation and 
the identity, associates, and purposes of the individuals who have spearheaded, 
sponsored, and underwritten its activities, and its violation of Items 3-B and 
3-C of Regulation X-14 by failing to state all the names of persons on whose 
pehalf the solicitations is being made, and all the persons by whom the cost of the 
solicitation has been or will be borne. 

5. Purpose of the Committee: The Committee’s failure to disclose that its 
real purpose is to sell off the company’s assets and liquidate its business. 

* * * os os = 

A number of the items objected to by the Commission in the proxy materials 
distributed by the defendants are cast in the form of questions. Although Rule 
X-14A-9, 17 Code Fed. Regs. Sec. 240.14a-9 (Supp. 1954), forbids in terms the 
use in proxy solicitation of “any statement” which is false or misleading, it would 
be an unrealistic strictness of interpretation which did not include within this 
term questions which are based upon false or misleading assumptions or which 
carry false or misleading implications. To hold that merely by placing a question 
mark at the end of a sentence the author can circumvent the requirements of 
fair and complete disclosure would provide an obvious escape from the salutary 
regulation of the Commission. Support for a broad interpretation of the word 
“statement” may be found in the holding of the Court of Appeals for the Second 
Circuit that an expression of opinion in a proxy statement may violate an 
injunction enforcing the SEC’s proxy rules, SEC v. OKIN (137 F. 2d 862, 864 
(2d Cir. 1948) ). 

II. SPECIFIC FINDINGS 


With respect to the following findings a prefatory statement must be made. 
Many of the statements and questions printed in the defendant’s proxy materials 
can only be properly understood in the light of the context in which they appear, 


the factual baekground, and the published reports and statements of the Com- 
pany. Many of the implications found in defendants’ material arise, not from 
the words alone, but from the work as seen against the background of all the 
circumstances existing at the time the statement or question was published. 

1. Comparison of Libby with Other Companies : The Commission complains that 
the comparison of net earnings contained in the “Time for a Change” letter was 
misleading in that it compared the net earnings of Libby with those of Stokely, 
Van Camp, Hunt Roods, Clinton Foods, Standard Brands, Best Foods, and 
General Foods without explaining the differences between Libby and those 
companies. The comparison is also claimed to be misleading in that it implied 
that the present management was responsible for the earning history during 
the entire period 1939-1954. These arguments do not convince me that the use 
of figures here is so misleading as to constitute a violation of the Commission’s 
proxy rules. There is no contention that the figures themselves are incorrectly 
stated. We are all aware that comparisons are not as simple as figures some- 
times make them appear. No compilation can give the true picture without 
substantial explanation ; the very process of selection and arrangement is a form 
of argument. This seems to me to be a field where the Commission and the 
Courts must tread warily else they may unduly curb legitimate statistical debate. 
The Company has answered the statistical arguments of the Committee with 
arguments, explanation, and compilations of its own. Although a greater season- 
ing of explanation might be more to the taste of the bedeviled stockholder, I 
think the better course here is to let him compare the figures presented by both 
sides and give the statistical arguments what weight he wishes. 

2. Misleading Questions Implying Nondisclosure of Information and Manipula- 
tion of Funds: 

The Commission charges and this Court finds that the following questions and 
statement in the “Time for a Change” letter are misleading in that they imply 
improper nondisclosure by the Company when no such impropriety exists: 

(1) “Why isn’t a full disclosure of the Company’s business made to the - 
stockholders each year?” 

(2) “Are we not entitled to know how much is made or lost in the major 
lines—pineapple, canned fruits, canned vegetables, fruit juices, salmon, and 
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frozen foods—and how much money is invested in the production facilities 
for the various items?” 


(3) “Why are not the stockholders informed of the purchases and sales 
of capital assets?” 

(4) “Only a strongly entrenched and self-perpetuating management would 
dare withhold from its stockholders a detailed accounting for three months’ 
operations, namely, February 27, 1954, to May 28, 1954.” 

The first question implied that the Company did not make a full disclosure 
to its stockholders of those details of its operations which it is customary for 
similar companies to disclose. The Company did in fact disclose in its annual 
reports and in its filings with the SEC such matters as it is customary for 
similar companies to disclose. 

The second question implied that it is customary and proper to disclose to 
stockholders how much is made or lost in the “major lines” and how much is 
invested in the production facilities for each line. Clearly such disclosure is not 
customary. In fact such details are generally guarded with care lest competitors 
be given information which might be harmful to some branch of the company’s 
business. 

The third question implied that it is customary to disclose to stockholders the 
details of the purchase and sale of particular capital assets. Clearly such dis- 
closure is not customary. 

The fourth question implied that the Company withheld from its stockholders 
a proper accounting for the period from February 27, 1954, to May 28, 1954. I 
find that the Company made a proper accounting to its stockholders for this 
period in its annual report for the year ending in May 1955 and in its Form 10-K 
filed in January 1955 with the SEC and the New York, Midwest, and San Fran- 
cisco Stock Exchanges, and that the Committee and its members knew that such 
accounting had been made. 

The Commission charges and I find that the following questions in the “Time 
for a Change” letter imply that the management was guilty of improper manipula- 
tion or mismanagement of corporate funds when there was no basis in fact for 
such implication: 

1. “Isn’t it odd that during this unaccounted for period Bridges looked 
around and found that nearly $4,000,000 of the Company’s fixed assets were 
no longer in existence and had to be written off?” 

2. “Why hasn’t Bridges told the stockholders the status of his Pension 
Fund?” 

3. “Where is the money and what is being done with it?” 

4. “Is there $10,000,000, $15,000,000, or $20,000,000 of the stockholders 
money in this Pension Fund?’ 

5. “How much of the stockholders’ money (taken out of profit) is in the 
big inventory account? If it is $10,000,000, as Bridges says, it represents $3 
a share of the Stockholders’ money. If it is $30,000,000 or $35,000,000, as 
has been stated, it represents nearly $10 per share of the stockholders’ 
money.” v 

The first item implied (a) that the period from February 27 to May 28, 1954, 
was unaccounted for, (b) that it was during this three-month period that the 
whole amount of “nearly $4,000,000” was discovered to be not in existence, (c) 
that none of this “nearly $4,000,000” was written off prior to the three-month 
period, (d) that there was something improper or dishonest about the transaction. 
The facts are (a) that the period in question was properly accounted for, as is 
set out above, (b) that no more than $359,333 of assets were discovered to be not 
in existence during the period in question, the rest having been discovered prior 
to that time in the course of a survey of the Company’s properties begun in the 
fiscal year 1953, (c) that only $359,333 of assets were written off during the period 
in question, $3,367,719 having been written off prior to that time, (d) that there 
was nothing dishonest or improper about this transaction since the writeoff was 
the result of a survey intended to make the books of the Company correspond 
more closely with its physical assets and was in accordance with accepted ac- 
count practice. 

Questions 2, 3, and 4, taken together, imply (a) that the Company has failed 
to disclose facts about the Pension Fund which it is customary and proper to 
disclose, (b) that there is some impropriety or dishonesty in the management of 
the Pension Fund. I find that (a) the Company has not failed to disclose facts 
about the Pension Fund which it is customary and proper to disclose, (b) that 


there is no basis for an insinuation of impropriety or dishonesty in the manage- 
ment of the Fund. 
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Item 5 implies that the $10,000,000 spread between the book value of the Com- 
pany’s LIFO inventories and their replacement cost is in some sense taken out of 
profit and withheld from the stockholders. This $10,000,000 is no more taken 
out of inventory and withheld from the stockholders than is that portion of the 
inventory’s value which is represented on the books. It is true that amounts tied 
up in inventory are not available for distribution to the stockholders. This 
applies, however, to the total inventory value, not just the value in excess of that 
shown on the books. Under these circumstances the implication of question 5 is 
false and misleading. 


* * * a * ~< * 


Perhaps it could be argued that each or any one of these questions would not 
be likely by itself to influence any stockholder to execute the proxy. But taken 
together one after another as set forth in the “Time for a Change” letter they 
certainly would raise a question in the mind of the average stockholder as to 
whether the management of the Company was in honest and capable hands. It 
is clear that the questions were designed to do just that. If there were some 
basis for the questions then there could be no objection. But as there is no 
basis for asking any of them, it seems to me that the questions separately, and 
as a group, are grossly misleading and constitute a willful violation of the Regu- 
lations. 

3. Dow’s Alleged Representation of Stockholders: In the July 13 proxy state- 
ment mailed to stockholders the Committee stated that defendant Dow was act- 
ing on behalf of five named Libby stockholders. Included in this list were Law- 
rence C. Calvert and Raymond C. Anderson, holding 1,300 and 300 shares, respec- 
tively. These two later wrote Dow objecting to the use of their names as they 
stated that they had never authorized such use. In the private examination of 
defendant Dow he admitted that he had not been authorized so to represent 
Calvert and Anderson. He explained his action on the ground that at a prior 
time they had orally expressed dissatisfaction with the management of Libby. 
This misstatement the defendants sought to correct in a last-page addendum to 
a letter to stockholders dated August 5. Anderson wrote Dow that Dow had 
used his name without authorization. Calvert wrote Dow that at no time had 
he had any intention of allowing anyone to represent him. These repudiations 
are referred to in the August 5 letter as though Anderson and Calvert had changed 
their minds on the subject, which was clearly not the fact. This reference in the 
August 5 letter is an inaccurate statement of the facts, and it is an inadequate 
correction of the misrepresentation in the July 13 letter. That a committee mem- 
ber does or does not represent two fairly substantial holders of stock is a mate- 
rial matter as it may well be of considerable persuasive value in obtaining proxies 
from many stockholders. 

4. The Composition of the Committee and its Financial Backers: The affidavits 
and exhibits make it clear that Bernard Frankel has been a leading factor in 
the formation and activities of the Independent Stockholders Committee. In 
the summer of 1952 Bernard Frankel discussed with the defendant Parry the 
advisability of acquiring shares of Libby. As a result of this, Parry started to 
acquire Shares and Frankel told Parry that he too was buying shares. (State- 
ment. of Parry submitted to the Commission, June 20, 1955.) While Bernard 
Frankel holds no shares in his own name and claims that he has no beneficial 
interest in any shares, his wife owns 9,300 shares and his brother George owns 
10,000 shares. 

In 1952 on two occasions Bernard Frankel and Parry discussed questions con- 
cerning Libby management with Fred P. Slivon, Secretary and Treasurer of 
Libby. Frankel, either alone or with others, had numerous conferences with 
Company officials on numerous occasions in 1953, 1954, and 1955. 

It appears from the statement of the defendant, Mitchell May, Jr., filed with 
the Commission, that in the early part of 1954 he began acquiring shares in the 
Company following talks with Bernard Frankel and Frankel’s wife. Following 
talks with Frankel, May went to Chicago with Frankel and conferred with 
Libby officials about the Company’s business. By that time May had acquired 
10,000 shares of stock. 


The record does not show just how the third member of the Committee, the 
defendant Dow, became interested in the work of the Committee, although his 
own statement to the Commission shows that he has known Bernard Frankel 
for five years. . 

Of those interested in the objectives of the Independent Stockholders Com- 
mittee the defendant May and members of his family are the largest holders of 
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stock with 30,800 shares. Next in stock owning importance is Walter W. Weis- 
mann who is now an owner of 18,950 shares. Weismann was contacted by 
Bernard Frankel sometime in 1954 at the suggestion of the defendant May, ac- 
cording to Bernard Frankel’s statement submitted to the Commission. Weis- 
mann went to Chicago in June, 1955 and conferred with Libby’s president, Charles 
S. Bridges, regarding the management of Libby. He stated that members of 
his group included Bernard Frankel, Mitchell May, Jr., Alfred W. Parry, Jr., 
Wilbur Dow, Lawrence E. Brinn and Max E. Rosenfield. 

Bernard Frankel also interested one Lawrence I. Becker, a consultant in food 
technology, in March 1955. It was through Frankel that Becker, who made a 
large number of contacts for the Committee until the end of June 1955, con- 
tacted Lawrence E. Brinn, who recently has acted as co-counsel of the Committee, 
Following the suggestions of Bernard Frankel and Brinn, Becker contacted 
numerous companies and people who might be interested in future business 
arrangements with Libby if the Committee’s plans should succeed. These con- 
cerns were urged to buy stock in Libby to assist the Committee in bringing about 
a change in the management. 

More recently in May, 1955, it was Frankel and May who decided the location 
of the Committee’s offices at 149 Broadway, New York. 

In the proposed proxy statement of the Committee delivered to the Commis- 
sion on July 1, 1955, Bernard Frankel’s brother, George Frankel, is listed as one 
who has already contributed or pledged to contribute $5,000 to defray expenses 
of the Committee. This is repeated in the July 11, 1955, printed proof of the 
proposed proxy statement forwarded to the Commission on that date. How- 
ever the name of George Frankel, as a pledger or contributor of $5,000 is 
omitted from the proxy statement of the Committee which was actually mailed 
to stockholders a few days later under date of July 13, 1955. This July 13 
proxy statement did say that the members of the Committee had discussed their 
plans with Mr. Bernard Frankel, who was stated to be a stockholder. But it 
is certainly a misleading understatement of the position which Mr. Bernard 
Frankel had assumed for some time to say of him and Mr. Walter W. Weismann 
“The relationship of Committee members to the others (meaning Frankel and 
Weismann) has been confined to discussions of their common objectives, as stock- 
holders, to improve the management and the earnings of Libby, McNeill & Libby.” 

The July 13 letter to stockholders, which accompanied the proxy statement of 
the same date, contains only this paragraph regarding Mr. Bernard Frankel: 

“Mr. Bridges in his letter to stockholders of June 27, 1955, characterizes Mr. 
Bernard Frankel as the spearhead of the activities of the Independent Stock- 
holders Committee. There can be no basis for such a characterization since 
Mr. Frankel is not a member of the Committee, is not a nominee for a position on 
the Board of Directors and seeks no office in the Company. Mr. Frankel is not 
the issue in this contest—he is not a stockholder although members of his family 
are substantial stockholders.” 

On all the evidence regarding Bernard Frankel’s activity there is good rea- 
son to believe that the Committee intended to conceal the nature and extent of 
Frankel’s activity and the fact that he was a leading factor in its activities so 
as to minimize the effect of the possible disclosure of his previous 1939 convic- 
tion for violation of the Securities Act. It is obviously in the public interest that 
the courts sustain the Commission in the full and complete enforcement of those 
regulations which require full disclosure regarding all those who are in fact 
members of such stockholders’ committees and those for whom the solicitation 
of the proxies is being made in the broad and real sense. 

Whether Bernard Frankel was technically a member of the Committee is a play 
on words. It is clear that he was at least as active and had as much to say as any 
of the other avowed Committee members. The studied failure to disclose his 
part in the activities and plans of the Committee was a deliberate and material 
violation of the Regulations which properly require the proxy statement to set 
forth the names of the persons on whose behalf the solicitation is made. (Item 
3-C of Schedule 14-A). 

From Weismann’s activities with the Committee, his ownership of over 18,000 
shares, and his contribution of $5,000 to the expenses of the Committee, it is 
my opinion that he also should have been so listed as one on whose behalf proxies 
were solicited. He represented the group in discussions with the Company 
president in Chicago in June 1955, and seems to have been far more active 
than a mere member of a discussion group as the proxy statement would the 
stockholders believe. 
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5. Purpose of the Committee: The Commission has failed to make a sufficient 
showing that there is any intention on the part of the Committee to sell off the 
company’s assets and liquidate its business should its nominees be elected. I 
credit the affidavit of Lawrence I. Becker regarding his talks with Bernard 
Frankel in which Frankel stated that he had plans to, liquidate some of the 
company’s business. This is not denied. But this is the only evidence from 
which any intention of the Committee may be spelled out. Even considering 
Bernard Frankel and Weismann to be members of the group soliciting proxies 
(which I do, for the reasons set forth above), it is merely evidence as to one 
of the members of the group. The fact that Walter W. Weismann may be con- 
sidered in the business world as one who liquidates businesses is of little probative 
value. Weismann’s affidavit, filed after the hearing was concluded, denies any 
such intention on his part. Therefore I find there was no violation of the Com- 
mission’s regulation in failing to disclose such claimed intention. However, 
there can be no doubt that such intention, if it were the fact, would be very 
material in the sense that stockholders should be advised of it in a proxy state- 
ment, and that accordingly it would be within the power of the Commission to 
require such intention to be disclosed pursuant to its regulations. 


IV. CHARGES AGAINST THE COMPANY 


The Committee has charged the Company with violation of the Commission’s 
proxy regulations particularly with reference to a letter to stockholders from 
Charles S. Bridges, president of Libby, dated June 28. The action now before 
this Court is one to enjoin unlawful practices by the Committee; the Com- 
pany is before the Court only with respect to the holding of the annual meeting. 

If it were clearly established that the opposition—here the Company—was 
guilty of publishing false and misleading information, this might provide a basis 
for finding that the material distributed by the Committee was justifiable, or that 
it would be inequitable to enjoin the Committee’s activities while leaving the 
opposition free to continue its solicitation and to use the proxies so secured. 
It will suffice to say that no such showing has been made here. There is no 
evidenee to show that the material submitted by the management went beyond 
the bounds of proper proxy solicitation. Although it does appear that Bridges’ 
letter of June 27 was filed with the Commission only after it had been sent to 
the stockholders, the Commission has apparently found, in the course of its 
subsequent investigation pursuant to its order of July 21, that the material was 
permissible and that the failure to make timely submission did not warrant 
further action. Under these circumstances the Company’s failure to make 
timely submission of one letter cannot be pleaded by the Committee in mitigation 
of its own offense, 

V. RELIEF SOUGHT 


The Commission charges that unless it is restrained the Committee will con- 
tinue in the acts and practices complained of and will vote the proxies obtained 
as a result of its allegedly unlawful solicitation. The Commission further com- 
plains that the Company unless enjoined will go forward with its annual meet- 
ing on August 17, 1955. 

Since the individual defendants course of conduct outlined above and their 
present contention that the proxy materials issued were not improper indicates 
that they are likely to continue the use of such materials unless restrained, in- 
junctive relief is appropriate. There is no doubt of this Court’s power to grant 
the relief requested by the Commission. 15 U. 8. C. A. See. 77t (b) gives the 
District Courts power to enjoin, pursuant to complaint by the Commission acts 
or practices which constitute or will constitute a violation of the provisions of 
the Securities Exchange Act. Violations of Regulation X-14 are unlawful under 
15 U. 8. C. A. See. 78n and are therefore enjoinable under this provision. .The 
equity jurisdiction conferred by this statute embraces all power necessary to 
enforce effectively the provisions of the Securities Acts. Injunction against the 
use of unlawfully obtained proxies and postponement of a stockholders meeting 
long enough to correct the effects of the unlawful solicitation are within the 
competence of the Court in a proceeding of this kind. SHC v. O’HARA RE- 
ELECTION COMMITTEE, 28 F. Supp. 523 (D. ©. D. Mass. 1989) ; see SEO v. 
TRANSAMERICA OCORP., 168 F. 2d 511, 518 (3rd Cir. 1947), cert. denied 332 
U. S. 847 (1948). ; 
_ Accordingly, pending final determination of this matter, an injunction will 
issue, as the Commission prays, against the defendants Mitchell May, Jr., Alfred 
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W. Parry, Jr., and Wilbur E. Dow, Jr., individually and as members of the 
Independent Stockholders Committee of Libby, McNeill & Libby and their 
agents, servants, employees, and attorneys, restraining them from circulating 
the statements above referred to which I have found were communicated 
to stockholders in violation of the regulations of the Commission, and from 
soliciting proxies from the stockholders of Libby, McNeill & Libby by means of 
said statements, and from exercising any proxies already obtained as a result 
of such solicitation. 

As the stockholders represented by the Committee’s proxies will be disen- 
franchised if Libby’s annual meeting takes place on schedule, a sufficient period 
of time should elapse before the meeting is held. This meeting now scheduled 
for August 17 at 10 a. m. in Portland, Maine, must therefore be postponed for 
such period as will permit a proper resolicitation so that none of the 26,000 
stockholders of Libby will be needlessly disenfranchised. 

By a preliminary memorandum of opinion filed on August 13 I indicated my 
general conclusions in advance of filing this opinion and counsel were asked to 


submit proposed finds of fact, and conclusions of law and order of injunction for 
settlement on August 15. 


Dated : New York, N. Y., August 15, 195& 


/s/ J. Epwarp LUMBARD, 
United States Circuit Judyc. 


UNITED STATES Court oF APPEALS FOR THE SECOND CIRCUIT 
No. 222.—October Term, 1955 
(Argued December 20, 1955 Decided January 11, 1956) 


_ DOCKET NO. 23843 


SECURITIES AND ExCHANGE COMMISSION, PLAINTIFF-APPELLEE, v. MITCHELL May, 
Jr., ALFRED W. Parry, Jr., Wrenur FE. Dow, Jr, INDIVIDUALLY AND AS MEMBERS 
oF INDEPENDENT STocKHOLDERS COMMITTEE oF Lipsey, McNErLi & Lappy, Dr- 
FENDANTS-APPELLANTS, AND Lippy, McNetri & Lippy, A CorRPORATION, DEFEND- 


ANT- 


Before: CrLarK,. Chief Judge and Meprna and WarterMAN, Circuit Judges. 

Appeal from the United States District Court for the Southern District of 
New York, J. Edward Lumbard, Judge. 

Defendants, Mitchell May, Jr., and others, members of Independent Stock- 
holders Committee of Libby, McNeill & Libby, appeal from a preliminary in- 
junction, issued on the motion of the Securities and Exchange Commission, re- 
stricting their solicitation and use of proxies in a company election. D. C. S. 
D. N. Y., 134 F. Supp. 247, Affirmed. 

WrLuiAM H. Trmsers, Gen. Counsel, Securities and Exchange Commission, 
Washington, D. C. (Bruce L. Carson, Asst. Gen. Counsel, Chicago, Ill., Alex- 
ander Cohen, Sp. Counsel, and Ezra Weiss, Atty., New York City, Securi- 
ties and Exchange Commission, on the brief), for plaintiff-appellee. 

Leo Brapy, New York City (Gordon, Brady, Caffrey & Keller, New York 
City, on the brief), for defendants-appellants. 

CHartes H. Turrie, New York City (Breed, Abbott & Morgan, Thornton 
©. Land, Thomas W. Kelly, and Charles T. Hall, New York City, on the 
brief), for defendant-appellee. 

CrLarK, Chief Judge: 

The Securities and Exchange Commission on August 16, 1955, obtained a 
preliminary injunction against defendant members of an “Independent Stock- 
holders Committee of Libby, McNeill & Libby”—an antimanagement stockholders 
group—(1) enjoining these defendants from soliciting voting proxies by means 
of false and misleading statements and without disclosing the names of all 
persons for whom solicitation was being made, (2) enjoining the exercise of 
powers conferred by any proxy already obtained, and (3) postponing until Sep- 
tember 7, 1955, the annual stockholders’ meeting of Libby, McNeill & Libby then 
scheduled for August 17. Cireuit Judge Lumbard, who issued the injunction 
while sitting by designation as a district judge, sets forth in a thorough, but 
succinct, opinion the facts and reasoning which support his finding that these 
defendants have committed acts violative of SEC Rule X-14, 17 CFR § 240.14a, 
promulgated pursuant to 15 U. S. C. §78n; D. ©. 8. D. N. Y. 134 F. Supp. 247. 
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The defendants were unsuccessful in their attempts to secure a stay from a 
judge of this court and the circuit justice; and the meeting was held on Sep- 
tember 7, with results favorable to the old management. 

We accept the well-supported findings and conclusions of Judge Lumbard as 
reported in the opinion below. Appellants argue that § 14 (a) of the Securi- 
ties Exchange Act of 1934, 15 U. 8S. C. § 78n (a), and regulations adopted there- 
under are unconstitutional as unauthorized delegations of legislative power and 
otherwise ; but these contentions have no merit. American Power & Light Co. v. 
S. B. C. (829 U. 8. 90) ; Yakus v. United States (321 U. 8. 414). Furthermore, 
the Commission’s proxy rules as applied either to management or to insurgent 
stockholder groups are clearly authorized by the statute. 

Appellants’ fundamental complaint appears to be that stockholder disputes 
should be viewed in the eyes of the law just as are political contests, with each 
side free to hurl charges with comparative unrestraint, the assumption being 
that the opposing side is then at liberty to refute and thus effectively deflate the 
“campaign oratory” of its adversary. Such, however, was not the policy of 
Congress as enacted in the Securities Exchange Act. There Congress has clearly 
entrusted to the Commission the duty of protecting the investing public against 
misleading statements made in the course of a struggle for corporate control. 

Affirmed. 

Senator Lenman. Mr. Armstrong, one of the columnists wrote the 
other day that this committee should look into the question of whether 
there is any evidence of the use of foreign funds to purchase American 
securities, 

Mr. Armstrone. Well, I don’t know about the columnist, but that 
is a subject that is of great concern to the Commission at the present 
time. And it is apparent from investigations that our agency is mak- 
ing with reference to how certain securities came to be distributed, 
trading in the over-the-counter markets, that our ability to determine 
the basic facts as to how those distributions came about is blocked by 
reason of there being a foreign holder in the chain of holdings. It is 
a very serious concern to us at the present time. 

Senator Leuman. What are you doing about it? 

Mr. Armsrrone. We are investigating. And we very well may 
have some recommendations to the Congress on that subject. And 
it is of particular concern to us in connection with Canadian securities 
or American securities that appear to have been distributed here 
through Canadian sources, and also the same as to Switzerland. 

Senator Lenman. Have you any evidence so far—— 

Mr. Armstrone. Yes, sir. 

Senator Leuman. Wait a minute—I haven’t finished my question. 
If there is any matter of security involved in this question, tell me and 
I will withdraw the question. 

Mr. Armstrong. There is no matter of security. 

Senator Lenman. I was wondering if you have any evidence of 
the use of foreign funds to gain control of American corporations. 

Mr. Armstrone. Well, we do not have evidence of that. But what 
we do have is a situation in conducting investigations with respect to 
particular securities distributions—we come to a roadblock. We are 
not able to determine, because the Canadian source or the Swiss source 
is not subject to our jurisdiction and we cannot subpena its books and 
records. Witnesses have appeared before us in these investigative 
proceedings that say they do not know. It is very difficult to pierce 
that veil. It is a very great concern to us at the present time. We 
have got a considerable number of investigations going on, particu- 
larly m our New York office. And it is a very serious problem. 

Senator Lenman. As I say, I think you are justified in being ani 
concerned about it. Of course, if foreign funds are being used today 
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to control American corporations, possibly even defense corporations, 
American companies that are engaged in defense work, it might be 
a very, very serious thing in the future. 

Is there any authority that could be _ven to you that you have not 
now that would permit you to proceed / 

Mr. Armstrone. I don’t know, Senatur Lehman, just how to answer 
that question, because it is a subject that is under active study, and 
which we have not reached cmaleninds on. And it is a subject on 
which we are considering making a report or recommendations to 
the Congress. In a number of the investigations that we are making 
we are still hopeful that we may be able to develop evidence from 
witnesses, who are not the principal witnesses in the case, that will 
give us more information. I do not think we are in a position to 
report to the committee on it right now. But I would certainly 
expect that with the opening of the next Congress, we would report. 

We are concerned with it, Senator Lehman, not just from the 
standpoint of control of American corporations, We are deeply con- 
cerned about it in connection with what appears to be illegal dis- 
tribution of securities without regard to the registration provisions 
of the Securities Act. And I would recall to your mind the testi- 
mony that Commissioner-Designate Sargent gave when he appeared 
before you in connection with your hearing upon his confirmation. 
He mentioned this problem as one upon which he as the administrator 
of our New York regional office has been deeply concerned, and with 
respect to which the office was conducting a number of investigations. 

i Leuman. I think I can speak for Senator Bennett, too, 
when I say that if at any time you feel that you need any additional 
authority which the Congress could give you—I don’t know whether 
they could or could not—I hope that you will report to this committee 
promptly. 

Mr. Armstrone. Well, we are awfully glad to hear that, sir. 

Senator Leuman. We certainly will do everything we can to help 
you, because I think this is an important thing, both from the angle of 
maldistribution er illegal distribution of securities and also the control 
of some of our companies. It might be of embarrassment to us in 
certain circumstances. 

Mr. Armsrrone. Yes, gir; and it very well might be, Senator Leh- 
man—and here I am just shooting off the top of my head—it might be 
necessary for a committee of Congress, which perhaps has greater in- 
vestigative powers than an administrative agency does, to conduct 
hearings on that very subject. 

Senator Leuman. We would like to be kept informed and then 
decide whether we should suggest further steps. 

Mr. Armstronc. We will do that, sir. We are awfully glad to have 
heard that. 

Senator Leuman. Senator Bennett. 

Senator Bennett. I have no questions at this time. 

Mr. Armstrong. Senator Lehman, may I, at the risk of intruding 
upon your time, on a different subject, mention that the Commission 
submitted several months ago a bill or a proposal for a bill which would 
increase some of our enforcement powers. The bill is 8. 3915, which 
the chairman of the committee, Senator Fulbright, introduced at our 
request. And I realize that you are toward the close of the legislative 
session, but we are vitally concerned with that legislation and quite 
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concerned that there has been no hearing on the subject and no action 
by the subcommittee or the committee. ‘And if it were possible for this 
committee to consider that legislation at this session, we would greatly 
appreciate it. 

Senator Leuman. I will take that-wp with the chairman. I am 
advised that it was not several months ago—it was in-May. It isa 
very detailed and voluminous recommendation. Whether the com- 
mittee will have time to hold hearings on that or consider it, I do 
not know. But I will take it up with the chairman. 

Mr. Armstronc. Our enforcement powers are the things we are 
concerned with. And this legislation represented several years of 
study and mature deliberation, and we believe that it would be sub- 
stantially without controversy. 

Senator Lenman. I will take it up. 

Mr. Armstrong. It is a technical bill to increase our enforcement 
ower. 

Senator Lpnman. We will insert in the record some correspondence 
on this matter. 

(The material referred to follows :) 


SECURITIES AND ExcHANGE COMMISSION, 
Washington, D. C., July 2, 1956. 
Hon. J. WrLLiAM FULBRIGHT, 
Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D. C. 


Dear SENATOR FULBRIGHT: On May 4, 1956, the Securities and Exchange Com- 
mission submitted for consderation of the committee a proposal for amendment 
of the Securities Act of 1933, the Securities Exchange Act of 1934, the Trust In- 
denture Act of 1939, and the Investment Company Act of 1940. Thereafter, you 
kindly introduced in Congress 8S. 3915, which is the bill embodying the Commis- 
sion’s proposal. 

The Commission believes that the enactment of S. 3915 would afford important 
additional protection to the publie against fraudulent activities and other mal- 
practices in the securities and financial markets and would be of material assist- 
ance to the Commission in connection with the enforcement of the statutes 
involved. 

As you are aware, there has been a marked change in the securities market 
during recent years due to the expanding economy of the country. In particular, 
a large number of persons who have never before invested in securities are now 
engaging in securities transactions. The number of new issues of securities 
and the dollar volume of public offerings has grown. Many persons inexperienced 
in the field of finance have entered the securities business. As a result, the 
need for effective enforcement of the securities acts has been enhanced and the 
Commission’s job of enforcing those acts has become more difficult. 

It is for those reasons that the Commission is most anxious that your commit- 
tee schedule hearings on the bill in the immediate future and that the legislation 
be passed before the present Congress adjourns. In this connection, the Com- 
mission is of the opinion that the proposals contained in the bill are essentially 
noncontroversial. 

Sincerely yours, 
ANDREW DOWNEY ORRICK, 
Acting Chairman. 


SENATE COMMITTEE ON BANKING AND CURRENCY, 
Washington, D. C., July 6, 1956. 
Commissioner ANDREW D. ORRICK, 
Securities and Exchange Commission, 
Washington, D. C. 

Dear Mr. Orzick: Thank you for writing me and expressing the Commission’s 
views regarding the urgency of the enactment of 8. 3915. I share your concern 
over fraudulent activities and other like practices in the securities and financial 
markets that may go unpunished. I also share your belief that the recent entry 
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of large numbers of persons in programs looking toward securities. purchases 
and the inexperience of many of these persons make it imperative that the 
securities acts be so administered and enforced that they will be protected. As 
long ago as January 26, 1955, I wrote to the then Chairman of the Commission 
requesting “suggestions for amendment of the Securities Exchange Act or any 
related statutes.” I assume that the proposed bill, which the Commission sent 
me and which I first received’on May 7, 1956, and on which I received corrections 
on May 14, 1956, and a comparative print on June 15, 1956, was in response 
to my request. 

As I wrote Mr. Armstrong earlier, I have asked the staff of the committee 
to study the legislation and to report to me upon it. In a preliminary report, 
the staff has told me that there is some opposition to some of the proposals. Full 
hearings would therefore seem to be necessary. Unfortunately, it is so late 
in the session that it is unlikely that the schedule of the committee will permit 
hearings on such extensive and complicated legislation prior to adjournment. 

This should not, however, prevent the staff of the committee from continuing 
their study of the bill so that it may be in a position to be considered by the 
committee when Congress reconvenes. 

Sincerely, 
J. W. Fursrient, Chairman. 


Senator Lenman. All right. We may have further hearings of 
this comittee. We will recess at this time. 

(Whereupon, at 12: 20 p. m. the committee recessed. ) 

(The following letters were received for the record :) 


FAIRBANKS, Morse & Co., 
Chicago, July 6, 1956. 
Mr. Rosert A. WALLACE, 
Staff Director, Committee on Banking and Currency, 
United States Senate, Washington, D. C. 


Dear Mr. WALLACE: I yery much appreciate your letter of June 29 asking me 
to submit for the use of the Securities Subcommittee a statement of my views 
and suggestions as to corporate proxy contests. Of course my point of view 
is that of a business executive doing his utmost to supervise the operations of 
an industrial concern. From that point of view I would answer your inquiry 
as follows: 

1. At the outset I must point out that many if not most current proxy contests 
have nothing to do with the quality of management, the efficiency of operations 
or corporate profits and dividends. On the contrary, some of the largest and 
most efficiently operated corporations in the country have not been immune. 
No attempt to improve present laws and regulations will succeed unless we 
recognize at the start that the typical proxy contest is not based on legitimate 
shareholder grievances or desire for legitimate shareholder representation on 
boards of directors. It has as its real objective control of the corporation and 
it is led by shareholders who have acquired their stock for that purpose and 
that purpose only. 

2. Despite the new rules of the Securities and Exchange Commission as to 
proxy solicitations in proxy contests, there still is no adequate means of dealing 
with misleading statements. In such cases I understand that the Federal courts 
have been very reluctant to grant injunctions at the instance of the corporation 
or its management. On the other hand, the SEC itself very rarely enjoins 
use of misleading material or of proxies obtained by its use but merely requires 
the contestants to resolicit proxies with the objectionable material omitted 
or corrected. This would compel the management also to resolicit even though 
the shareholders’ meeting were only a few days away. Late in a proxy contest, 
this is wholly impractical. The result is that there is no remedy for conduct 
which the SEC itself may find to have been wrong. 

3. As a director and officer of a company whose securities are registered on 
national exchanges, I cannot buy even 1 share of its stock without reporting 
the fact to the SEC before the 10th day of the next month, Owners of more 
than 10 percent of any equity security of such a company are subject to the 
same requirement. I am informed that the Securities Exchange Act of 1934 
provides that every person who is directly or indirectly the beneficial owner 
of more than 10 percent of any equity security of such a company must report 
the fact to the Commission within 10 days after acquiring the shares, and all 
changes in his holdings by the 10th day of the next month. Yet a person or 
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group accumulating shares for use in a proxy contest can and does ignore or 
evade these fequirements by holding shares in the names of banks or brokers 
or their nominees. The banks or brokers can be identified, but the true owner- 
ship of the shares remains concealed. In a given case management may or 
may not be able to identify the leaders of its opposition, but it can only partly 
identify the true ownership behind those leaders. In common fairness the same 
disclosure requirements should apply to both sides of the contest. 

4. I intend no criticism of the legitimate and necessary functions of brokers 
and dealers when I say to you and to the committee that proxy contests with 
control as their objective almost invariably involve a perversion of those func- 
tions. Your subcommittee, I am sure, will find that in almost every case the 
contestants are linked with members of or customers’ men in stock brokerage 
firms, who in turn are closely associated with the speculative interest in the 
company’s shares. They may be the very persons who in the first place got 
the contestants interested in acquiring control. Through their tie with the 
contestants they know that the stock is in for accumulation which will cause 
a market rise and recommend it to their speculative customers and to the 
general publie on that basis. Unfortunately such a market rise is not based 
on any improvement in the company’s operations or earnings, but solely on the 
artificial market activity resulting from accumulation for control. If the contest 
fails, buyers who are not on the inside of the operation are in for a market 
loss for which they will inevitably blame the management of the company 
instead of the bad investment advice which was actually responsible. Even 
if it succeeds, the outside buyers may be able to avoid such market loss only 
by accepting some new security which the contestants offer them in exchange. 
In either case the result is a manipulation of the price of the security and the 
creation of an artificial and essentially fictitious market price of which the 
contestants and their speculator allies get the benefit, to the detriment of the 
shareholder who buys the stock for investment. I believe the law and particu- 
larly the Securities Exchange Act of 1934 already forbids such manipulation. 
If it does not, then the law should be amended. Either as is or as amended. 
it should be enforced. 

5. Not only should the law and regulations require full disclosure of stockowner- 
ship, and brokers and dealers be forbidden to treat such information as confi- 
dential, but persons or groups accumulating in large quantities shares in publicly 
held corporations should be required to disclose the sources of their funds. At 
present the right to buy shares in American companies on the public securities 
exchanges is being perverted in several ways which constitute a threat to the 
very existence of American free enterprise. We are offering to foreign capital 
an open invitation to come into this country and secretly acquire control of 
American corporations, We enable foreign banks to conceal the identity of the 
actual and beneficial owners of large segments of American industry. An 
American going to an American bank to borrow money to buy listed stocks is im- 
mediately confronted with regulation U, whereas those who operate through 
foreign banks can and do evade all such limitations. As I pointed out above, I 
cannot acquire even one share in a registered company of which I am a director 
or officer without publicly disclosing it; but foreign nationals can acquire con- 
trol of any such company without telling the SEC or the Congress or the Ameri- 
can people who they are. It is absurd to suggest that the Congress cannot or 
should not require full public disclosure of all parties directly or indirectly in- 
terested in or connected with such activities. 

6. Your committee will find much evidence of the financial cost of proxy con- 
tests to both management and contestants. Such contests involve special legal, 
printing, postage, public relations and soliciting costs and fees; the contests fre- 
quently lead to litigation ; the total expense is indeed high. But this out-of-pocket 
expense is not as important as the unseen cost which results from the diversion 
of management and key executives from their primary job of operating the com- 
pany involved for the benefit of its employees, its shareholders, its customers, and 
the general public. There is no way of measuring that unseen cost, but the total 
loss to American industry from the more than 100 major proxy contests, as I am 
informed, that have occurred in the United States during the last 5 years must 
indeed be stupendous. It is wholly unrealistic to think that the contesting parties 
and the companies involved take care of this loss. The whole economy suffers by 
it and in the long run the whole public pays it. 
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If there is any more specific information I can supply, please let me know, | 
wish you and the committee success in finding ways and means to the solution 
of these serious problems. 

With kindest personal regards, I am 

Very truly yours, 


R. H. Morssg, Jr. 


Ropes, Gray, Best, CootipGe & Ruae, 


Boston, July 7, 1956. 
SENATE COMMITTEE ON BANKING AND CURRENCY, 


Senate Office Building, Washington, D.C. 
(Attention Meyer Feldman, Esq., Counsel. ) 


Dear Sirs: I am writing this at the request of Arthur H. Starrett, president 
of the L. S. Starrett Co. (the “company”). Mr. Starrett has had some corre- 
spondence with Mr. Feldman regarding difficulties the company has been ex- 
periencing and much appreciates the cooperative attitude of Mr. Feldman and 
your committee toward sound business. He is away this week and asked that I 
write you this for the record, to outline briefly some of the difficulties of his com- 
pany in regard to speculators and to make suggestions as to legislation designed 
to prevent, or at least reduce the likelihood of, similar difficulties in the future. 

The company is engaged at Athol, Mass., in the business of producing mechan- 
ics’ hand measuring tools and precision instruments, dial indicators, hacksaws, 
bandsaws, and other quality items. The business was founded by Arthur Star- 
rett’s grandfather, Laroy S. Starrett, in 1880 and was built up to an outstanding 
position in the tool field through mechanical ingenuity, hard, honest work, and 
saving of earnings. It now has a net worth of about $11 million and no preferred 
stock, funded debt, or bank debt. It is the kind of solid business of which New 
England is proud. 

Laroy S. Starrett died about 1925, and in 1929 some of the company stock was 
sold to the public and the shares were listed on the New York Stock Exchange. 

The company has since continued its successful career, further building up its 
business through the solid principles on which it was founded. The present 
management has not been stockminded, and since the company had relatively 
few shares, for many years there was relatively little activity in the stock on the 
New York Stock Exchange. In August 1953 Russell McPhail, of Jacksonville, 
Fla., came to the company’s office and told of his having acquired a block of 
4,000 shares of stock of the company and a good many more shares which he 
expected would soon amount to 10 percent, which he would then have to report 
to the SEC. At this time and on subsequent occasions he talked with the 
Starrett officers a great deal about his alleged accomplishments, requested that 
he be elected a director of the company, advocated a reduction of the dividend, 
and suggested that he be given a position with a salary of at least $50,000, al- 
though he did not know the business and did not expect to work much. At this 
and other times he also declared that he could run the market price of the stock 
up or down and that by stock options he could make for Mr. Starrett and him- 
self large profits in 6 months. 

Later he demanded a list of the stockholders and sued to enforce his demand. 
The company resisted this suit and succeeded in defeating it. 

At about this time and later the company requested detailed information as 
to Mr. McPhail’s stockholdings. These he refused to give and he filed no reports 
of holdings with the SEC until August 1954. These reports, when filed, pur- 
ported to show that he had acquired beneficially 10 percent of the stock in 
December 1953 and thereafter had actually purchased and sold the stock for 
several months prior to August 1954. It is believed that he realized some profits 
on these purchase and sale transactions, but he has never furnished information 
as to the same or turned over any profits to the company. Nor as of a recent 
date had he filed any additional reports of changes of ownership with the SEC. 

In 1955 McPhail renewed his request to be elected to the board of directors 
and proposed some votes for the stockholders’ meeting which he thought would 
strengthen his position. At the annual stockholders’ meeting in September 
1955 these votes were soundly defeated by the stockholders generally. 

The maneuvering of Mr. McPhail has caused concern to the management of 
the company. They have had to carry on business under the threat of demands 
or suits by him, and possibly by others. 

During recent years the management has kept watch on transactions in its 
stock so far as revealed by transfer sheets. Early in 1956 there came about some 
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apparent accumulation of the stock in the names of Hentz & Co. and Benson 
& Co. In the latter name about 8,000 shares were accumulated at one time. We 
have been informed that Benson & Co. acts as nominee for Credit Suisse of 
Zurich, Switzerland, which bank has been used as a cover for persons acquiring 
stock in companies with a view to obtaining control. It. is said that Messrs. 
Wolfson and Silberstein particularly have done this, but doubtless others have, 
too. 

For some years activity in the stock on the New York Stock Exchange has 
been low, with many days on which the stock was not traded, transactions seldom 
amounting to as much as 500 shares. 

In May 1956 the company received telephone calls from a Mr. Cryan, of 
McLaughlin, Cryan & Co., suggesting that Cryan could obtain a block of 25,000 
to 30,000 shares of Starrett which was about to be sold and that he would be 
willing to sell it to the company at 65. For the previous year the price range 
of the stock had been about 45 to 52.. Mr. Cryan first stated that he would hold 
the offer open for 24 hours, but later he agreed to extend it to the next business 
day, which was a Monday. 

In this connection Mr. Cryan stated that he understood there was a “deal 
cooking” about to be closed Monday and there was going to be a tender on the 
stock for about 65 or more. Under this pressure the company’s management 
gave some consideration to purchasing the stock, but decided that it would be 
improper to make the purchase at that price, and accordingly it refused to 
purchase. 

While these discussions were going on, on May 4, 1956, there were 2,600 
shares traded on the New York Stock Exchange and the price was run up from 
52 to 55. 

Since the company refused the offer of Mr. Cryan, the stock has acted more 
normally, with light trading and the price settling back to 51 or 52. No public 
tender has been made, nor has the company discovered who may have owned 
the 25,000- to 30,000-share block mentioned by Mr. Cryan. It would seem prob- 
able that this block included Mr. McPhail’s stock, since he is believed to hold 
over 20,000 shares, and so far as the management knows no one else holds 
as much as 10,000. 

The management believes that the fact that persons seeking control of the 
company are able to buy blocks secretly in nominees’ names without revealing 
the real parties in interest leads to abuses and to unnecessary and serious diffi- 
culties for those operating honest old-line companies. It is therefore suggested 
that legislation be adopted amending section 16 of the Securities Exchange Act of 
1934 substantially to the following effect : 

1. To require prompt reports of changes in ownership to be sent to the SEC, 
the stock exchange, and the company concerned, by every person who beneficially 
owns, or controls the voting power of, as much as 3 percent of any class of 
equity security registered on an exchange. 

2. To require similar reports by any group of persons, whether formally or- 
ganized or not, who act in concert in transactions in a registered equity security 
and together own beneficially, or acquire the voting power with respect to, 3 
percent or more of any class of such security. 

3. For enforcement of the foregoing requirements, to make provision that, if 
any persons required to make reports as mentioned in 1 or 2 above fail to do so, 
the company concerned may sue in a Federal court to enjoin the transfer by any 
such persons or their pledgees of any securities of the company held or controlled 
by them and that, if such injunction is granted, the company may in such pro- 
ceeding tender to such persons the cost of such securities and obtain an order of 
the court requiring such persons to sell and transfer such securities to the 
company or to persons designated by it, upon which transfer the transferors 
would become entitled to the sum tendered. In this connection it might be pro- 
vided that this remedy should not be available to the company if the defendants 
should clearly prove that their failure to comply with the reporting requirements 
was inadvertent or trivial. 

If a law to the above effect had been in force, Russell McPhail would cer- 
tainly have hesitated to act as he has, and if he had so acted the company could 
have arranged to buy his shares, for its own account or possibly for the account 
of employees or others. And many other “raiders” would be deterred from 
their secret purchases and hidden maneuvers, detrimental to honest business. 

Mr. Starrett or the undersigned will be glad to discuss this matter further 
with your representatives, if desired. Doubtless a bill could readily be drafted 
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» implement these suggestions if, as we urge, they are deemed worthy of 
adoption. 

A copy of this letter is going to Mr. Starrett so that he can make any correction 
or addition to the above that he deems proper. 

Yours very truly, 
Frep B. Lunp, Jr, 

P. S.—Further in regard to Mr. McPhail, I believe you have some record of his 
career, so have not gone into detail about that. It may be said, however, that 
the Starrett management has resisted his demands and blandishments because 
his own statements showed callous disregard for the interests of his costock- 
holders. This is well brought out in the master’s report in McPhail’s suit to 
obtain the stock list, which was unsuccessful because of this factor. I believe 
you have a copy of the master’s report. 


F. B. L. 


Mayer & O'BRIEN, Iwne., 
Chicago, July 12, 1956. 
Mr. Rosert A. WALLACE, 
Staff Director, Committee on Banking and Currency, 
United States Senate, Washington, D. C. 


Dear Mr. WALLACE: I am going to take advantage of your kind offer of June 
29 to set forth herewith a few remarks concerning the SEC regulations as they 
affect public relations efforts. These suggestions are made in the light of some 
5 or 6 proxy contests in which we have had experience. I shall try to make 
them as brief as possible. 

1. Regionalization of authority: It has been our experience that the SEC by 
and large has been most fair in its handling of proxy material. Since we have 
represented both management and outsiders in these contests, our observations 
represent the point of view of both sides. 

However, we have experienced some extreme delays in getting proxy material 
approved and it seems to us that this situation could be corrected to a great 
extent if the regional offices were empowered to O. K. such material. In the 
first place, the regional office is more likely to be better acquainted with all of 
the facts surrounding the contest than the Washington office. The local office 
is more likely to know the personalities involved, or at least can check on them 
more readily. This familiarity with the local situation in itself should facilitate 
the approval of material. As you know, time frequently plays an important 
role in these contests and delays of any kind can work a hardship on either 
side. I believe I pointed out to you the situation in which a client of ours sub- 
mitted material to the SEC for approval, only to have it held up so long in 
Washington that by the time he released his material we were so close to the 
stockholder meeting that the opposition was unable to answer our client. We 
feel this situation worked in our favor but was manifestly unfair to the opposi- 
tion. 

2. Clarification of releases to the press: There still seems to be some ambiguity 
regarding the handling of press releases and I would suggest that this be thor- 
oughly clarified. I feel that it is a good idea to have prvss releases sent to the 
SEC at the same time they go to the press with the understanding, of course, 
that the issuing agency will be held strictly responsible for the reliability of all 
statements made and, of course, the application of the laws of libel. 

I am sure there are a great many questions of a legal nature which impinge 
upon our work but which are primarily in the sphere of law and, of course, are 
of concern to us. However, the above considerations seem to me to be a fair 
distillation of the many suggestions and recommendations that we have weighed 
from time to time insofar as public relations are concerned. 

Thank you again for calling on us for these observations. My respects to Sen- 
ator Lehman, chairman of the subcommittee, and the other members of the 
comunittee. 

Sincerely yours, 
Howarp MAYER. 


x 
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